Y

P el
iy

INOCTAHOBJIEHUE
IJIEHYMA BEPXBHOI'O CYJIA
POCCHUHACKOU ®EJEPAILINU

N 8

r.Mocksa 31 okTsa6ps 1995 .

O HexoTOpbIX BoOmpocax mnpuMeHeHuss cyaamu KoHcTurynum
Poccuiickoit @eaepanuu Npyu 0CyLeCTBJICHUH NIPABOCY AU

(¢ WM3MCHEHHSMH, BHECCHHBIMH IIOCTaHOBJICHHsIMH [lneHyma ot 6
despamst 2007 1. Ne 5, ot 16 ampesnst 2013 1. Ne 9 u ot 3 mapra 2015 .
N\e9)

3akperieHHoe B Konctutynum Poccuiickoin ®enepanny MHOJOXKEHUE O €€
BBICIIEH IOPUIWYECKOM CUJIE O3HAYaeT, YTO BCE KOHCTUTYLUHMOHHBIE HOPMBI UMEIOT
BEPXOBEHCTBO HaJl 3aKOHAMH U MHBIMU HOPMATUBHBIMU IIPABOBBIMU aKTAMHU.

B nensx eqnHooOpa3HOro MpUMEHEHHs CyJlaMU KOHCTHUTYLIMOHHBIX HOPM TpHU
ocymecTBiieHnn npasocyausi Ilnenym BepxosHoro Cynma Poccuiickoit denepanymn

MIOCTAHOBIACT
JaTh CICAYIONINUEC Pa3bsICHCHUA.

1. B cootrBerctBuu co cT.18 Koncturymuu Poccuiickoit denepanmu mnpaa u
CBOOOJII 4YENIOBEKA M TPaKIAaHUHA SIBIISIOTCS HEMOCPEJCTBEHHO JCHCTBYIOIIMMH.
OHu ompefenstoT CMBICH, COAEp’KaHWE M TPUMEHEHHE 3aKOHOB, JEATEIbHOCTbH
3aKOHOJATENbHOM W HWCIOJHUTEIBHOM BJIACTH, MECTHOIO CaMOYMPABICHUA W
00ecreunBaloTCs MPaBOCYIUEM.

Y4uTeiBas 3’TO KOHCTUTYIITMOHHOE TOJIOKEHHUE, a TakkKe moyoxeHue 4.1 cr.46
Koncturynun Poccuiickonn @enepauny, TapaHTHPYIOIIEH KaXJAOMYy IMpPaBO HaA
CyIeOHYI0 3alllUTy €ro mpaB W CBOOOM, CyAbl OOs3aHBl OOECICUUTHh HAJICHKAIIYIO
3allUTy TpaB M CBOOOJ 4YEJOBEKa M TIpPaKJaHWHA IIyTEM CBOEBPEMEHHOIO H
MPaBUIBLHOTO PACCMOTPEHUS JEN.

2. Cornacuo 4.l c1.15 Koncturymuu Poccuiickoit ®eneparun Koncturyuus
MMEET BBICIIYIO IOPUANYECKYIO CUIy, MPSIMOE JIECUCTBUE W NPUMEHSETCS Ha BCe
teppuropun Poccuiickonn deneparuu. B cOOTBETCTBHM ¢ 3TUM KOHCTUTYLIHOHHBIM
MOJIOXKEHUEM CyJlaM MPU PACCMOTPEHUU JIeJ CIEAYET OLIEHUBATh COACPKAHUE 3aKOHA



WIM MHOIO HOPMAaTMBHOIO IIPABOBOIO AaKTa, PEryJIUPYIOLIErO0 pacCMaTpUBAEMBbIC
CYyAOM TMpPaBOOTHOIIEHHS, W BO BCEX HEOOXOAMMBIX CIy4asX MPUMEHATD
Konctutynmrto Poccniickon @enepanyu B Ka4eCTBE aKTa NPSMOTO AEHUCTBHUS.

Cyn paspemas J1emno, INpUMEHSET HenocpeacTBeHHO KoHcrutynuio, B
YaCTHOCTHU:

a) Korja 3akperuieHHble HOpMOW KOHCTUTYLMM TOJIOKEHUS, UCXOAS U3 €€
CMBICIIa, HE TPEOYIOT JOMOIHUTEILHON pEriiaMeHTallud U HE COJIEP)KaT yKa3aHHs Ha
BO3MOXKHOCTh €€ MPUMEHEHHS MpPHU YCIOBUU NPUHATUS (eaepalbHOTO 3aKOHa,
PEryaupyIoiero mnpasa, cBOOOAbI, 00SI3aHHOCTH YEJIOBEKa M Tpa)KIaHWHA U JPYTHe
ITOJIOXKEHNS,

6) xorma KoncrurymmonusiM Cymom Poccuiickoit ®enepanuy — BBIABICH
npoOen B MPaBOBOM PETYIMPOBAHUM JIMOO KOrjaa mpodesl oOpa3oBayics B CBSI3U C
MIPU3HAHUEM HE COOTBETCTBYIOIIMMHM KOHCTUTYLIMM HOPMAaTHBHOI'O MPABOBOTO aKTa
WIM €ro OTJENbHBIX TMOJOXEHHH C y4eTOM TOpsaKa, CPOKOB W OCOOEHHOCTEH
ucnonHenus pemenuss Koncrurynuonnoro Cyna Pocculickoit @enepanuu, €cim OHA
B HEM YKa3aHBbI;

B cnyuasx, xoraga cratest Konctutyumum Poccuiickoit denepauuu sBisieTcs
OTCBUIOYHOW, CyAbl IIPU PACCMOTPEHHUM JIeJ1 JOJDKHBI IIPUMEHSATH  3aKOH,
PETYJINPYIOIIUI BO3HHUKIIINE MPABOOTHOIIICHMUS. Hanuune pelIeHUs
KoHCcTUTYIHOHHOTO Cyna Poccuiickon denepannn 0 IIPU3HAHUU
HEKOHCTUTYLIMOHHOW TOW WJIM MHOW HOPMBI 3aKOHA HE NPENSATCTBYET MPUMEHEHUIO
3aKOHa B OCTaJIbHOM €T0 YaCTH.

3. B ciydae HeompeneleHHOCTH B BOIPOCE O TOM, COOTBETCTBYET JIH
Koncturynuu mnopnexamuid MNPUMEHEHUIO MO0 KOHKPETHOMY JEIy 3aKOH, CYI
oOpamraercss B Kouctutynuonnsiii Cyn Poccuiickoii ®denepanuyd ¢ 3ampocoM o
KOHCTUTYIIMOHHOCTH 3TOr0 3akoHa. Takoil 3ampoc B cooTBeTcTBuuM co cr. 101
®enepaibHOr0 KOHCTUTYHIMOHHOTO 3akoHa «O Koncturyimmonnom Cyzae Poccuiickoii
denepanyn» MOXKET OBITh CHENaH CYAOM JII0O00KW HMHCTAHIIMM W B JIFOOOW CTaauH
paccMOTpeHus Aena.

O wHeoOxomumoctu oOpamieHusi ¢ 3anpocom B Koncturymumonusii  Cyn
Poccniickonn ~ ®denepaunn  Ccynd  BBIHOCHUT  MOTHUBHPOBAaHHOE  OIPEIECIICHUE
(mocranoBienue). Cam 3ampoc odopmisieTcss B NHUCbMEHHOW (opme B BHIE
OTAEIBHOIO JJOKYMEHTA.

B 3ampoce o nmpoBepke KOHCTUTYLIMOHHOCTH MOJJIECKALIETO NPUMEHEHUIO TIPU
PacCMOTPEHUU KOHKPETHOTO Jiejla 3aK0Ha CyJl B COOTBETCTBHH C TPEOOBaHUSMHU CT.37
denepaibHOT0 KOHCTUTYIMOHHOTO 3akoHa «O Koncturynunonnom Cynae Poccuiickoit
denepaunmn» NOJDKEH YKa3aTh TOUHOE HAa3BAaHHUE, HOMEp, ATy MPUHATHS, UCTOYHUK
OITyOJINKOBAHMS U WHBIE JaHHBIC O MOJICKAIIEM MTPOBEPKE 3aKOHOAATEIILHOM aKTe, a
TaKK€ MOTHUBBI, IO KOTOPHIM OH TpHILIENT K BBIBOAY O HAIPaBJICHUU YKAa3aHHOIO
3anpoca. B cuiy cT1.38 HazBanHOoro ®enepasibHOTO KOHCTUTYIIMOHHOTIO 3aKOHA K
3arpocy HE0OXOAUMO MPHUIIOKUTH TEKCT 3aKOHA, MOAJIEKAIIET0 MIPOBEPKE, U MEPEBOA
Ha PYCCKHUH SI3BIK BCEX JOKYMEHTOB M MHBIX MAaTE€pPUANIOB, W3JI0KEHHBIX HAa JIPYrOM
A3BIKE.

B cBsi3u ¢ obpamennem B Korcturynmonnsiii Cyn Poccuiickoit deneparmu ¢
3aIpocoOM O MPOBEPKE KOHCTUTYLIHMOHHOCTH MOJMJIEKAUIEr0 NPUMEHEHUIO 3aKOHa
MMPOM3BOACTBO MO JENy WIM HCIOJHEHUE TMPUHATOrO PEIICHUs, HUCXOAs U3
TpeOoBaHMIA ct.103 ®denepalibHOrO KOHCTUTYIIUOHHOT'O 3akoHa  «O
Konctutyunonnom Cyne Poccuiickoii ®enepauuu», HNpUOCTAHABIMBAETCS [0



paspeuenust 3anpoca KoncturyunonnsiM Cynom Poccuiickoit denepanun, o yem
JOJDKHO OBITH YKa3aHO B HA3BaHHOM BHIIIIE OTpe/eNieHHH (TOCTAaHOBIICHHUH) CY/Ia.

Ecnn moacynumelil COAEPKUTCS MO CTPAXKEH, pEKOMEHI0BATh CYAy B KaKJIOM
TaKOM ClIyyae 0OCYXk1aTh BOIPOC 00 N3MEHEHUHU EMY MEPbI IPECEUEHUSI.

4. Tlpu paccMOTpeHUH JeJI CyAaM HAJUICKUT YYUTHIBATh, YTO €CIIHU
MOJICKAIIUNA TPUMEHEHHUIO 3aKOH JIMOO0 MHOM HOPMATHUBHBIN NPABOBOM aKT CyObeKTa
Poccuiickoit ®enepanyi MpOTUBOPEUUT (PenepaibHOMy 3aKOHY, MPUHSATOMY IIO
BOIIpocaM, HaxoAsummcs: B BeaeHun Poccuiickoit @enepaiuu 1160 B COBMECTHOM
BeneHnu Poccuiickoit @eneparuu u cyobekta Poccuiickoit denepanuu, T0, HCXOASA
n3 nojioxkeHuil 4.5 ct1.76 Konctutryuum Poccuiickoii ®@enepanuu, Cyl JT0JDKEH
MPUHSATH PEIICHUE B COOTBETCTBUHU C (De/IepaIbHbIM 3aKOHOM.

Ecnmn wumeroTcs mnpoTMBOpeUrs MEXAY HOPMATUBHBIM NPABOBBIM AKTOM
cyobekta Poccuiickoii ®denepannu, NPUHATHIM 1O BOMPOCAM, OTHOCSIIMMCS K
BeqieHnI0 cyObekTa Poccuiickoit @enepanun, U deaepaibHbIM 3aKOHOM, TO B CHITY
4.6 c1.76 Koncturynmuu Poccuiickoit ®enepanuu MOUICKUT TPUMEHEHUIO
HOPMAaTHBHBIN NIPABOBOM akT cyobekTa Poccuiickoit denepanmu.

5. Cynam npu OCYIIECTBICHUH MPABOCYIUS HAIJICKUT UCXOAUTH U3 TOTO, UTO
oOllIeNIpU3HAHHBIE TIPUHIIMIIBI U HOPMBI MEXJIYHApPOJHOrO TpaBa, 3aKpEIICHHbIC B
MEXIYHAPOJIHBIX TAKTaX, KOHBEHIUSX W HWHBIX JOKYMEHTax (B YaCTHOCTH, BO
Bceobmieit nexnapamuu mnpaB denoBeka, MexxayHapOIHOM MaKTe O IPAKIAHCKUX U
MOJIMTUYECKUX TIpaBaxX, MeXIyHapoIHOM MaKTe 00 YKOHOMUYECKUX, COIIMAIBHBIX U
KyJbTYPHBIX TpaBax), M MEXIYHApOJHbIC JOroBopbl Poccuiickoit denepanuu
aBisitorcst B cooTBercTBUM ¢ 4.4 cr.15 Koncturynum Poccuiickoit deneparuu
COCTAaBHOM YaCTBIO €€ IPAaBOBOM CHUCTEMBI. JTOM K€ KOHCTUTYLMOHHOM HOPMOM
ONPEAEJTIEHO, 4YTO €CIM MEXKIYHApOAHBIM J0roBopoM Poccuiickonn ®Penepanun
YCTAHOBJICHBI WHBIC MPABUJIA, YEM MPEAYCMOTPEHHBIE 3aKOHOM, TO MNPUMEHSIOTCS
MpaBuiIa MEXKIYHApOIHOTO JIOrOBOpA.

YuursiBasg 3TO, CyA IPU PACCMOTPEHUM JI€JIa HE BIIPABE NPUMEHSTH HOPMBI
3aKOHA, PETryJMPYIOLIET0 BO3HUKIIME MPABOOTHOIICHUS, €CIIA BCTYNUBIIMM B CHITY
s Poccniickoit @enepannv MEXAYHAPOIHBIM JOTOBOPOM, PEIICHUE O COVIACUU Ha
00s13aTeNIbHOCTh KOTOporo s Poccuiickoit depepanuu ObUIO MPUHATO B opme
dbeneparbHOTO 3aKOHA, YCTAaHOBJICHBI WHBIE TMpaBHWIa, YE€M TMPETyCMOTPEHHBIC
3aKOHOM. B 3TuX ciydasx NOPUMEHSIOTCS IMpaBujia MEXKIYHAPOAHOIO JOroBOpa
Poccuiickont @enepanuu.

IIpyu »sTOoM cymam He0OXOAMMO HMETh B BHIY, 4YTO B Cwiy 1.3 CT.D
@enepanbHoro 3axkoHa Poccuiickont ®denepanmn «O MeXIyHaApOAHBIX AOTOBOPAX
Poccniickon denepanun» IIOJIOKECHUSA ounraIbLHO OITyOJIMKOBAaHHBIX
MEXIyHapOIHBIX J0roBopoB Poccuiickori ®Peneparuu, He TpeOyOIHUE W3IaHUS
BHYTPUTOCYJAPCTBEHHBIX AKTOB JUIsi NPUMEHEHUs, JEUCTBYIOT B Poccuiickoin
denepaly  HEMOCPEJICTBEHHO. B HMHBIX Ciydasx Hapsaay C MEXKIYHApOIHBIM
norosopom Poccuniickon ®denepauuu CieayeT INPUMEHITb U COOTBETCTBYIOLIUU
BHYTPUTOCYJAPCTBEHHBINA IIPABOBOM aKT, MIPUHATHIN [JI OCYILLECTBICHUS I10JI0KECHUN
YKa3aHHOTO MEXAYHApOIHOTO JOTOBOpA.

6. OOpatuTh BHMMaHHE CYIOB Ha TO, yTo B cuwiy 4.3 cT.15 KoHcturynun
Poccuiickoit denepanun HEe MOTYT MPUMEHSTHCS 3aKOHBI, a TaKXe J0Oble HHBIE
HOPMATHBHBIC TPABOBBIC AaKThI, 3aTparuBaroliue IpaBa, CBOOOIBI, OOS3aHHOCTH
YEJIOBEKA U TPAXKJTAHWHA, €CITU OHHM HE OMyOJIMKOBAaHBI O(PHUITMAIBHO TSI BCEOOIIETO
CBelcHUA. B COOTBETCTBUM C YKa3aHHBIM KOHCTUTYLIMOHHBIM IOJIOXKCHHEM CYJ HE



BIIPABE OCHOBBIBATH CBOE PEIlIEHHWE HA HEOIYyOJMKOBAHHBIX HOPMATHUBHBIX aKTaXx,
3aTparuBaloNUX MpaBa, CBOOO b, 00SI3aHHOCTH YEJI0BEKA U TPakIaHUHA.

[lopsinox  odumanbHOro OmMyoNMKOBaHUSL — (eAepalbHbIX HOPMATHUBHBIX
paBOBBIX AaKTOB omnpeneneH PenepanbHbiM 3akoHOM Poccuiickoit deneparyu «O
HopsiZIKE OMyOJIMKOBAaHUS M BCTYIUICHUS B CHITY (pelepalibHbIX KOHCTUTYLIMOHHBIX
3aKOHOB, (pelepaibHBIX 3aKOHOB, akTOB manaT denepanpHoro Cobpanus» U Ykazom
[Ipesunenta Poccuiickoit ®depepamuu ot 23 mas 1996 r. Ne 763 «O mopsiake
onmyOJIMKOBaHMS M BCTYIUICHUs B cuily akTtoB [Ipesuaenta Poccuiickoit deneparuy,
[IpaButenscTtBa Poccuiickont @Penepanui W HOPMATUBHBIX IPABOBBIX AKTOB
(benepanbHBIX OpraHOB MCIOJHUTEIILHON BiacTu» (B perakimu Yka3os IlpesuncHra
Poccuiickoit ®enepanuu ot 16 mag 1997 r. N 490 u ot 13 aBrycra 1998 r. N 963, ot
28 urons 2005 r. N 736, ot 17 Hos16ps 2011 . N 1505, ot 2 deBpans 2013 r. N 88, ot
14 oxTts10pst 2014 1. N 668).

/. Eciu mnpu paccCMOTPEHUM KOHKPETHOIO Jejla CyJ YCTaHOBHUT, YTO
NOJJICKAIIUA TNPUMEHEHUI0 AaKT TOCYJapCTBEHHOTO WJIM MHOrO OpraHa He
COOTBETCTBYET 3aKOHY, OH B cuity 4.2 ¢1.120 Koncturyuuu Poccuiickoit @enepauun
00si3aH TPUHATH PEIICHHE B COOTBETCTBUU C 3aKOHOM, PETYJIHUPYIOIIUM JaHHbIE
PaBOOTHOILIECHUS.

OueHke ¢ TOYKH 3pEHHsS] COOTBETCTBHS 3aKOHY MOJIEKAT HOPMATHUBHBIE AKThI
JTF000TO TOCYAApCTBEHHOTO WJIM WHOTO opraHa (HOpMaTHBHbBIC yka3bl [Ipe3upeHTa
Poccuiickoit  ®enepanuu, mnocraHoBineHuss mnanar DenepanpsHoro  CoOpanus
Poccuiickoit  ®denepanuu, TOCTAaHOBICHUST U pacnopsbkeHus [IpaBurenbcTBa
Poccuiickoit @enepanuy, akTbl OPraHOB MECTHOTO CaMOYIIPABICHUS, NMPHUKa3bl U
WHCTPYKLIUA MUHHMCTEPCTB U BEAOMCTB, PYKOBOAUTENEH YUPEKICHUM, TPEATIPHUITHH,
opraHu3ainui u T.1.)

[Ipy nOpuMeHEeHMM 3aKOHa BMECTO HECOOTBETCTBYIOLIEIO €My akTa
rOCY/IApCTBEHHOI'O WJIM WMHOIO OpraHa CyJ BIIPABE€ BBIHECTHM YAaCTHOE OIPEIEICHHUE
(mocraHoBieHWE) UM OOpaTUTh BHHMAHHME OpraHa WIM JOJHDKHOCTHOTO —JIMIA,
W3/IaBILErO TaKOW aKT, HA HEOOXOJMMOCTh MPUBECTH €T0 B COOTBETCTBUE C 3aKOHOM
1060 OTMEHHUTb.

8. Koncturymueit Poccuiickoit @eaepaiiny KaxaoMy rapaHTHPOBAHO MPaBO Ha
pPacCMOTpEHHUE €ro Jieia B TOM CyA€ U TeM CYIbeH, K MOACYJHOCTH KOTOPBIX OHO
OTHECeHO 3aKOHOM (4.l c¢T.47). B COOTBETCTBUM C YKa3aHHBIM KOHCTHTYIIMOHHBIM
MOJIO)KEHUEM BBIIIECTOSLIMI Cy/l HE BIpaBe MPUHATH K CBOEMY IIPOU3BOJICTBY B
KaueCTBE Cy/1a MEPBOM MHCTAHIIMU JIETI0, TOJICYAHOE HUKECTOAIEMY CYAY.

9. B 4.2 cr1.26 Koncturymuu Poccuiickoit deneparuu 3akperuieHO TIPaBO
KQKJIOr0 Ha I0Jb30BaAHUE POJIHBIM SI3BIKOM. B crily yka3aHHONM KOHCTUTYLIHOHHOM
HOPMBI, a TAK)K€ B COOTBETCTBUM C MojokeHusIMU 4.2 cT. 9 T'TIK PD, 4.2 cr1. 18 VIIK
P®, u. 2 c1. 24.2 KoAIl PO cyxn 00s13aH pa3bsCHUTh U 00€CIIEYUTh YYaCTBYIOIINM B
Jiere JMiaM IpaBo JeNaTh 3asBIICHUSA, JaBaTh OOBSICHEHUS U TOKa3aHUs, 3asBISTh
X0JIaTalCTBa, MOJaBaTh KAJIOOBI U BBICTYNATh B CY/I€ HAa POJHOM SI3bIKE UJIU IPYTrOM
A3BIKE, KOTOPBIM OHM BJIQJICIOT, @ TAK¥KE MOJIb30BATHCS YCIyraMu NEpPEeBOTUMKA.

10 B cuily KOHCTUTYIIMOHHOTO  TIIOJIO)KEHHSI 00  OCYIECTBICHUU
CYJOTIPOM3BOJICTBA HA OCHOBE COCTS3aTEILHOCTH U PaBHOMpaBus cTOpoH (4.3 cT1.123
Koncturymuu Poccuiickoit ®Depepanuu) cya Mo KakIoMy Jely oOecredrBacT
PaBEHCTBO NPAB YYACTHUKOB CYAEOHOro pa3doMpareiabCTBa MO MPEICTABICHUIO U
MCCJIEIOBAHUIO JI0KA3aTeNIbCTB U 3asIBJICHUIO XO/IaTalCTB.

[Ipu paccMOTpeHHH IpakJIaHCKHX JEJ CIAEAYET UCXOAUTh U3 MPEACTABICHHBIX



HCTHOM H OTBCTYMKOM JA0Ka3aTCIbCTB. Bmecte ¢ Tem Cyd MOXKCET INPCATOXKHUTDh
CTOpOHaM MMpCACTaBUTb JOIMOJIHHUTCIIbHBIC JOKa3aTCJIbCTBA. B CiIy4dac
H€O6XOI[I/IMOCTI/I, C YYCTOM COCTOSAHUA 310POBbiA, BO3PACTA U MHBIX O6CTO$IT€J'IBCTB,

3aTPYHAIONIMX CTOPOHAM BO3MOXHOCTb TMPEACTAaBJICHMS JI0Ka3aTeNbCTB, 0€3
KOTOPBIX HEJb3Sl MPaBWIBHO PAacCMOTPETh OEJ0, CyA IO XOJaTalilCTBYy CTOPOH
MPUHUMAET MEPHI K UCTPEOOBAHUIO TAKUX JI0KA3aTEIIbCTB.

11. TIpu paccmoTpeHun xajao0 Ha OTKa3 B PETUCTPAIlMU OOIIECTBEHHBIX
OOBEeIMHEHU TpaxkJaH JUOO 3asBICHUM 3aUMHTEPECOBAHHBIX JIMI[ O JUKBUIAINU
OOIIECTBEHHBIX OOBEAMHEHWI CyJaM HEOOXOJAMMO HMETh B BHIAY, 4YTO B
cootBercTBUM € 4.5 cT.13 Kouctutyuuu Poccuiickoit ®denepamnmu 3amperiaercs
CO3/[aHH€ U JCSITEIIbHOCTh OOIIECTBEHHBIX O0BEIUMHEHUM, 1IEJIU U IEUCTBUSI KOTOPBIX
HaIlpaBJICHbl Ha HACUJIbCTBEHHOE W3MEHEHHE OCHOB KOHCTUTYLIMOHHOIO CTpPOSl H
HapyuieHue uenoctHoct Poccuiickoii  @epepanuu, NOAPHIB  0€30MACHOCTH
roCy/lapCTBa, CO3/IaHHE BOOPYXEHHBIX (HOPMUPOBAHUM, pa3KUTAHHE COLHUATBHOM,
PacoBOii, HAITMOHAJIBHOW U PEJIMTHO3HOM PO3HH.

VY4uThiBas 3T0 KOHCTUTYLHOHHOE MOJIO)KEHHE, CYAy HEOOXOIMMO TIIATEIbHO
UCCJIENOBAaTh U OLEHUTh B COBOKYIIHOCTH BCE€ IIPEJICTABIICHHBIE IHCBMEHHBIE H
BEILECTBEHHBIE JI0KA3aTENIbCTBA, ITOKA3aHUS CBUJETENEN M JIPyrue J0Ka3aTelabCTBa,
CBUJETENBCTBYIOIINE O LENAX, 3aa4aX, PaKTUYECKON eATeIbHOCTH OOIECTBEHHBIX
00BETNHEHUIA.

12. B cuny MexayHapoaHOTO TakTa 00 3KOHOMHYECKUX, COIHAIBHBIX U
KyJIbTYPHBIX IpaBaxX roCyAapCTBa, YY4aCTBYIOLIME B ATOM IAKTe, MPUHSIM Ha ceOst
00513aHHOCTh 00€CIIEUTh MPaBO Ha 3a0aCTOBKY IPU YCIOBUU €0 OCYILECTBJICHUS B
COOTBETCTBHH C HALIMOHAJIBHBIM 3aKOHOAATEIECTBOM.

Koncturynus Poccuiickoit denepanyu rapanTupoBajia pabOTHUKAM, a TaKKe
UX TPYJIOBBIM KOJUIEKTUBAM MPaBO HA WHAUBUAYaTbHbIE U KOJUIEKTUBHBIE TPYJIOBbIE
CHOpBI, BKITIOYAs MpaBo Ha 3a0acToBKy (4.4 ¢T.37). OqHaKo OCyIIECTBICHHE ITpaBa Ha
3a0aCTOBKY HE JOJDKHO HapyliaTh MpaBa M CBOOOIBI APYTHX JHI[ U MOXKET ObITh
OrpaHUyY€eHO (pesepabHBIM 3aKOHOM, HO JIMIIb B TOM Mepe, B KaKOl 3TO HE0OX0IMMO
B LIEJISIX 3aIIUThl OCHOB KOHCTUTYLIHOHHOTO CTPOsI, HDABCTBEHHOCTH, 3JI0POBbsI, IIPaB
Y 3aKOHHBIX UHTEPECOB JAPYTUX JIHI], O0ecriedeHrs: 000POHBI CTPAHbI U 0€30MMaCHOCTH
rocyaapctra (4.3 c¢r.17, 4.3 ¢1.55 Koncruryiuu Poccuiickoit ®enepanun).

Hcxonsa w3 3TOro, mpH pelIEHWH BOMNpPOCAa O HE3aKOHHOCTU MPOBEICHHUS
3a0aCTOBKU CyJlaM CJEeAyeT UMETh B BHJY, UTO OIpaHUYEHUE MpaBa Ha 3a0acTOBKY B
YKa3aHHBIX BBINIE CIy4asX JOMYCTUMO JIUIIb JJIs TeX KaTreropuid paOOTHHKOB, B
OTHOUIEHUH KOTOPBIX C YYETOM XapakTepa HUX JEATeIbHOCTH M BO3MOXKHBIX
MOCJIEICTBUM TpEKpalieHUs] UMU pabOThl HEOOXOJMMOCTh 3amlpera Ha MpPOBEIACHHUE
3a0acCTOBKM MpSMO BBITEKAET W3 HA3BaHHBIX BbIIE TNoJOKeHUd KoHcTutyrum.
OrpanvueHue npaBa Ha 3a0acTOBKY OOJbIIEro Kpyra paOOTHUKOB, YEM HTO
HEOOXOIMMO JUIS JIOCTHDKEHHMS Iieied, Ha3BaHHBIX B 4.3 c1.17 m 4.3 cr.5b
Konctutyunn Poccuiickoit denepanuu, SBIsSETCS HENPABOMEPHBIM.

13. IIpu paccMOTpeHHH eI, BBITCKAIONUX M3 JKUJIHUIIHBIX MPABOOTHOIICHUH,
cyaaM HeoOxoaummo yuuThiBaTh, uYTro Kouctutynms Poccuiickoit ®enepanuu
MPEIOCTaBWiIa KaXKAOMY, KTO 3aKOHHO HAaxXOAWUTCsS Ha TeppuTopun Poccuiickoi
®denepanuu, MpaBo CBOOOJHO MEpPEIBUTAThCS, BBIOMPATh MECTO MNPEOBbIBAHUS U
KHUTEIbCTBA, a TAKXKE TApaHTUPOBaia npaBo Ha sxwuiuiie (4.1 cr.27, u.1 c1.40).

HNexons w3 3tux mnosnoxenn KoHcTuTynuu, ciaeayer UMerbs B BUIY, 4YTO
OTCYTCTBHUE MPOMUCKU JTMOO PEruCcTpalliy, 3aMEHUBIIEH WHCTUTYT MPOIMUCKH, CAMO



110 ceOe HEe MOXKET CIIY’KUTb OCHOBAHHUEM IJIA OT'paHUYCHUS IIpaB U CBO6OI[ YCIIOBCKQ,
BKJIIO4Yas M IIpaBO Ha XWUJIUIIC. HpI/I PACCMOTPCHUHN ACJI, CBA3AHHLIX C IIPU3HAHUCM

IpaBa MOJB30BAaHUS KUJIBIM MOMEIIEHUEM, HEOOXOAMMO YYMUTHIBaTh, YTO JaHHBIE,
CBHUJICTEIILCTBYIONINE O HAIWYAMA WX OTCYTCTBUU TPOIUCKU (PETHCTpaIum),
SBJIAFOTCS JIMIIb OJJTHUM W3 JOKa3aTEJIbCTB TOTO, COCTOSIIOCH JIM MEXKly HAaHUMATEIIEM
(COOCTBEHHHMKOM) KMJIOTO TIOMEIIEHHUS], YIEHaMU €r0 CEMbU COTJIAIIEHNUE O BCEJICHUU
JUIA B 3aHUMAEMOE UMU JKHJIOE IOMEILEHUE U Ha KAKUX YCIOBUSX.

14. TlockonbKy OrpaHWYeHHME I@paBa TpaKJaHMHA Ha TalHYy MEpPENUCKH,
TeNe(OHHBIX TEPErOBOPOB, TMOYTOBBIX, TeNerpadHbIX H HMHBIX COOOIEHUI
JIOMTYCKAEeTCsl TOJIbKO Ha OCHOBaHWUU cynaeOHoro pemenus (4.2 cr.23 Koncruryuun
Poccuiickoit @enepauun), cynaM HaUIEKUT UMETh B BHUJY, YTO B COOTBETCTBUU C
®denepanbHbiM 3aKOHOM Poccuiickoii @enepaumn  «O0  onepaTHBHO-PO3BICKHOM
NEeATETbHOCTI IIPOBEJICHUE OIEPaTUBHO-PO3BICKHBIX MEPOIPUATHIA,
OrpaHUYMBAIONINX YKa3aHHbIE KOHCTUTYILMOHHBIE NpaBa TPaXJaH, MOXKET HMETb
MECTO JIMUIb IPYU HAJIMYUHU Y OPraHOB, OCYIIECTBILIIOLUIUX ONEPATHBHO-PO3BICKHYIO
NesATEIbHOCTh, MHPOPMALMK O MPU3HAKAX MOATOTABIMBAEMOI0, COBEPILIAEMOTO HIU
COBEPIIEHHOIO  NPOTUBONPABHOIO  JE€AHHsA, IO  KOTOPOMY  IPOU3BOACTBO
IPEIBAPUTEIBHOIO  CJEACTBUS 00sA3aTeAbHO; O JIMLAX, MOJArOTaBIMBAIOIIMX,
COBEPIIANOIIMX WM COBEPIIMBIIMX MPOTHUBONPABHOE JESHUE, [0 KOTOPOMY
IPOU3BOACTBO TPEABAPUTEIBHOIO CIEACTBUS 0053aT€IbHO; O COOBITUAX WIIH
JNEUCTBUAX, CO3JAIOIIMX YIPO3y TOCYIapCTBEHHON, BOCHHOHM, SKOHOMWYECKON WU
skosnorudeckoir OesomacHoctd  Poccuiickoii  ®denepanmu. IlepeueHb opraHos,
KOTOPbIM  MPEJOCTABJIEHO  MPAaBO  OCYLIECTBISITh  OMNEPATUBHO-PO3BICKHYIO
JeSATEIbHOCTb, COIEPKUTCS B HA3BAaHHOM 3aKOHE.

OTH ke 00CTOATENbCTBA CYIbl JOJKHBI UMETh B BHUIY IMPU PACCMOTPEHUU
MaTepHalioB, MOATBEPKIAIOMINX HEOOXOAUMOCTh NPOHUKHOBEHHUS B >KHJIMIIE NMPOTUB
BOJIM TipokuBarommx B Hem Jmil (cT.25 Koncrtutynmu Poccuiickoit ®enepanvn),
€CJIM TaKWe MaTepuaibl MPEACTABISIIOTCS B CyI OpraHaMy, OCYIIECTBISIOIIUMU
OIIEpaTUBHO-PO3BICKHYIO JAECSATENBHOCTb.

OOpatuTh BHUMaHUE CYJIOB HAa TO, YTO PE3YIbTaThl ONEPATUBHO-PO3BICKHBIX
MEpOTIPUSATUH, CBA3AHHBIX C OIPAaHUYEHUEM KOHCTHUTYLIMOHHOTO MpaBa IpakJaH Ha
TallHy MEpPEenucKd, Tele(OHHBIX MEPEroBOPOB, MOYTOBBIX, TelerpapHbIX M HHBIX
COOOILEHHH, a TaKKe C MPOHUKHOBEHUEM B JKUJIUILE MPOTHB BOJH MPOKUBAIOLIUX B
HeM il (KpoMe CITydaeB, YCTAHOBJICHHBIX (efepaibHbIM 3aKOHOM), MOTYT OBITh
MCITI0JIb30BaHbl B KAYECTBE JOKA3aTEIbCTB MO JENaM, JUIIb KOI/Ia OHU MOJIYYEHBI IO
pa3pelieHu0  Cyla Ha MpPOBEJACHUE TaKUX MEpPONPHUITH U MPOBEPEHBI
CIIEICTBEHHBIMM OpPraHaMM B COOTBETCTBUM C  YTOJOBHO-TIPOLIECCYaTbHBIM
3aKOHOJATEIBCTBOM.

15. Tlpu paccMOTpEeHUU YTOJIOBHBIX €N JOJHKEH COOMIOAAThCS 3aKpETICHHBIH
B ¢1.49 Konctutyuun Poccuiickoii @egepaiuu  OpUHIUI MPE3yMILHAN
HEBUHOBHOCTH, COIJIACHO KOTOPOMY KaXAbli OOBHMHSEMbIII B COBEPILCHUU
MPECTYIUICHUS] CYMTAECTCS HEBUHOBHBIM, [OKAa €r0 BUHOBHOCTh HE OyJleT JOKa3aHa B
PEeTyCMOTPEHHOM (peJilepaibHbIM 3aKOHOM TOPSJIKE M YCTaHOBJEHA BCTYNUBIIUM B
3aKOHHYIO CWJIy IIpUTOBOpPOM cyzxa. I[Ipw 3TOM € ydeToM TMOJIOKEHUU HAHHOU
KOHCTUTYITMOHHOW HOPMBI HEJIOIYCTUMO BO3JIaraTh Ha OOBHHIEMOTO (II0JICYTUMOTO)
JTIOKa3bIBaHHE CBOEH HEBUHOBHOCTH.

Cynam HeoOX0AMMO HMETh B BHUAY, YTO B COOTBETCTBMM ¢ 4.3 cT.49
Konctutynnu Poccuiickorn ®enepanuym HEyCTpaHMMBbIE COMHEHMS B BHHOBHOCTH



OOBHHSIEMOTO (HOI[C}/I[I/IMOFO) JOJKHBI TOJIKOBATLCA B €T0 IT0JIL3Y.

16. OOpatuTe BHHUMaHu€ CyJOB Ha HEOOXOAMMOCTh  BBIMOJIHEHHUS
KOHCTUTYLIMOHHOTO TMOJIOKE€HUS O TOM, YTO IPU OCYILIECTBICHHU MPABOCYAUS HE
JIOITYCKAeTCsl  MCIOJb30BaHUE JOKA3aTeNbCTB, TOJYYEHHBIX C  HapylIeHUEM
benepanpaoro 3akona (4.2 ¢r.50 Koncturyuu Poccuiickoit denepanmn), a Takxe
BBITIOJTHEHUsT TpeboBanuit cT./5 YIIK P®, B cmiy KoTopod mgoKa3aTelIbCTBa,
MOJIYyYCHHbIE C HapYyIIEHUEM YTOJOBHO-MIPOIIECCYATbHOTO 3aKOHOJATEIhCTBA, HE
UMEIOT IOPUIMYECKON CUITBI U HE MOTYT OBITh MOJIOKEHBI B OCHOBY OOBUHEHMUSI.

Pa3bsicHUTB, YTO [0Ka3aTelbCTBa AOJDKHBI IMPU3HABATHCS IOJYYEHHBIMH C
HapyUIEHUEM 3aKOHA, €CJIM NP UX COOMpPAaHWM W 3aKPEIUIEHUH ObUIM HapyIIEHBI
rapantupoBanneie Koncturynuenn Poccniickon @enepanuu npaBa 4YelnoOBEKa U
rpakKJaHMHa WM YCTAHOBIIEHHBIM YTOJIOBHO-TIPOIECCYAIbHBIM 3aKOHO/IaTE€ILCTBOM
MOPAJIOK WX COOMpaHMsS M 3aKpEIJICHUs, a TakKe eClIM COOMpaHHe M 3aKperyicHUe
JI0Ka3aTEeNbCTB  OCYIIECTBICHO HEHAJICKAIIUM JIMIIOM WJIM OpraHoM JHOO B
pe3ynbrare JeHCTBUN, HE IPEYyCMOTPEHHBIX IIPOLECCYAIBHBIMU HOPMaMHU.

17. Tlpu cyneGHOM pa30upaTesNbCcTBE JOHKHO CTPOrO  COOMIOJATHCS
rapantupoBaHHoe Koncturynuein (4.l cT1.48) mnpaBo KaXaoro Ha TOJIy4YEHHE
KBATM(PUIIMPOBAHHON ropHanYecKkol noMomu. C y4eToM 3TOro KOHCTUTYLHOHHOTO
MOJIOKEHMSI Cy/l 00s13aH O0ECIIEYUTh y4acTUE 3AIMTHUKA B YTOJOBHOM JIEJI€ BO BCEX
CJIy4asiX, KOI/Ia OHO fABJII€TCS 00s13aTenbHbIM B crity 4. 1 cr. 51 VIIK PO.

Ha ocnoBanuu 4. 1 ct. 52 VIIK P® nomgo3peBaeMsiii, 0OBUHAEMBbIN BIpaBe B
Ar000 MOMEHT MPOM3BOJCTBA IO YrOJOBHOMY JENy OTKa3aTbCs OT IOMOLIH
3alUTHUKA. B cuity yactu 2 yKa3aHHOH CTaThu TaKOW OTKa3 HE 00s13aTeNeH AJIs Cy/a.

B cootBerctBum ¢ 4.2 c1.48 KoHctuTynuu v Ha ocHoBaHuM 1. 6 4. 3 cT. 49
VIIK P® kaxkaoe auio, B OTHOIIEHUH KOTOPOTO MPOBOJAUTCS MPOBEPKA COOOIIEHUS O
NPECTYIUIEHUH B TopsAnKke, npeaycMoTpeHHoM cr. 144 VIIK P®, umeer mnpaso
MOJIb30BAThCSl IOMOIIBIO a/IBOKaTa (3alllUTHUKA) C MOMEHTA Hayajia OCYUIECTBICHUS
IpOLECCYalbHbIX JIEHCTBUI, 3aTparuBarOlIMX IpaBa MU CBOOOJBI 3TOro JIMIA.
CornacHo 1. 3 4. 4 cr. 46, . 2-5 4. 3 cr. 49 VIIK PO kaxnaplii 110/103peBacMbIii
UMEEeT TMpaBO II0JIb30BATHCA IMOMOUIbIO aJBOKaTa (3allMTHUKA) C MOMEHTa
BO30YX/ICHUS B OTHOIIEHUU €ro YroJIOBHOTO J€jla, C MOMEHTa (HaKTUYECKOTOo
3afiep)KaHus B ciydasx, npeaycMorpeHHbix cT. 91 m 92 VIIK P® naubo B ciydae
npuMeHeHus: K Hemy B cootBercTBuM co cT. 100 YIIK P® mepsr npeceueHus B Bujae
3aKJIIOYEHUS T0J CTpPaxKy, C MOMEHTa BpPYYEHMS YBEIOMIIEHHsS O IOJO3PEHUU B
COBEpIICHNN MPECTYIUICHHS B TMOPSIAKE, YCTAHOBICHHOM cr. 223" VIIK P®, c
MOMEHTa  OOBSBIIEHUS €My I[IOCTAaHOBJEHMS O  Ha3HAYeHUH  CyAeOHO-
IICUXUATPUYECKON IKCIIEPTU3bI, a TAK)KE C MOMEHTa Hadajla OCYLIECTBICHHUS MHBIX
MEp IMpPOLECCYAIbHOIO0 NPHHYXACHUS WM HHBIX [POLECCYAIbHBIX JEHCTBUH,
3aTparMBalOIIMX IpaBa U CBOOOABI JHIA, MOJ03PEBAEMOTO B COBEPILCHUU
npectymieHus. Kaxpiii 0OBUHSIEMbIN B CHIIy YKa3aHHOW KOHCTUTYLIMOHHOW HOPMBI
u Ha ocHoBaHmM M. 8 4. 4 ct. 47 mw m. 1 4. 3 cr. 49 VIIK P® umeer mpaso
MOJIb30BaThCSl  TOMOINBIO  aJBOKaTa (3al[UTHHKA) C MOMEHTA BBIHECEHUS
MOCTAHOBJICHUSI O TPUBJICYEHHUM JIMIIA B KadyecTBe oOBHHsemoro. IIpu HapymeHuu
TOr0 KOHCTUTYLHOHHOTO TpaBa BCE OOBICHEHHS JHIA, B OTHOUIEHHUH KOTOPOTrO
MIPOBOJMIIACH MPOBEPKA COOOIICHUS O MPECTYIUICHUH B MOPSAKE, IPEyCMOTPEHHOM
cT. 144 VIIK PO, a taxxe mokasaHus Moao3peBaeMoro, OOBUHIEMOTO U pe3yiabTaThl
CJIEJICTBEHHBIX M MHBIX MPOLIECCYATbHBIX JEHCTBUM, TPOU3BEACHHBIX C UX Y4ACTUEM,



JOJDKHBI paCCMaTPHUBATBCS CyJJaMU KaK JOKa3aTeJbCTBA, TOJIyYEHHbIE C HAPYILIEHHUEM
3aKOHa.

18. Ilpu paccmMoTpeHHM TpaKJAaHCKUX M YTOJOBHBIX J€JI, a Takxke JAen 00
aJIMUHHMCTPATUBHBIX MPABOHAPYLIEHUAX CyJaM HEOOXOAMMO HCXOAUTh U3 TOTO, YTO B
cootBeTcTBUM cO cT. 91 Koncturymum Poccuiickoit @enepauyy HUKTO He 00s3aH
CBUJACTEIbCTBOBATh INPOTHB camMoro cels, CcBOero cympyra W  OJIM3KHUX
POJCTBEHHHUKOB, KPYT KOTOPBIX onpeensercs: ¢peaepantbHbIM 3aKOHOM.

B xonme mpou3BOACTBa INPEABAPUTEIIBHOTO PACCIENOBAHUS U PACCMOTPEHUS
VJIOJIOBHBIX J€JI B CyI€ JOJDKHOCTHBIE JIMIA, OCYILIECTBISIIOIIME YIOJOBHOE
CYIONPOU3BOJCTBO, M CyIbl 00sA3aHbl Pa3bACHATH JIMILY, B OTHOIUEHHH KOTOPOIO
IPOBOJMJIACH MPOBEPKA COOOIIECHUS O MPECTYIJICHUH B MOPSIKE, MPEIyCMOTPEHHOM
ct. 144 VIIK P®, nono3peBaeMoMy, 0OBUHSIEMOMY, MOACYIUMOMY (OMpaBIaHHOMY,
OCYXJICHHOMY, JIMIly, B OTHOLIEHHMH KOTOPOr'O YrOJOBHOE JIEJ0 MPEKPAIICHO, — IpU
IPOU3BOACTBE B CyA€ aNe/UBIMOHHOW WHCTAaHIUM), TPaXAaHCKOMY HCTILY,
rPAKJAHCKOMY  OTBETYMKY, CBHUJAETENI0 M  MOTEPIEBIIEMY  IpaBO  HE
CBUJETENbCTBOBAaTh MPOTUB camMoro cedsd, CBOEro cympyra ¢ OJU3KUX
POICTBEHHUKOB, TapaHTUPOBAHHOE COOTBETCTBYIOIIMMH Hopmamu YIIK PO.
HeBbinosiHeHne 3TOro TpeOOBaHUS YTrOJOBHO-NPOIECCYATbHOIO 3aKOHA BIJIEYET
NpU3HaHUE OOBSICHEHWM JHIA, B OTHOLIEHWHM KOTOPOrO MPOBOAMIIACH IPOBEPKA
COOOIIEHUSI O TMPECTYIUICHUH B TOpsiyike, mpeaycmorpeHHoMm cr. 144 VIIK P®, a
TaK)Ke [TOKa3aHUM YKa3aHHBIX JIUI] [I0JYYEHHBIMH C HAPYIIEHUEM 3aKOHa.

19. Cynam HeoOXOAMMO HMMETHb B BHUAY, YTO Pa3bsICHEHUS MO MPUMEHEHHUIO
JNEHUCTBYIOLIETO  3aKOHOJATENbCTBA, JaHHble Ilnenymom BepxoBHoro Cyna
Poccuiickoit ®enepauun 10 BeTymiieHns B cuiny Koscturyuun Poccuiickoit
denepanuy, MOTYT NPUMEHATBCA IPU  PACCMOTPEHUM JEJI B 4YacTH, HE
nporuBopevaieid Konctutyuuun Poccuiickoit @enepannu.

IIpencenarens BepxoBHoro Cyna
Poccuiickoit ®eneparumn B.M.JIe6enen

Cexpetaps [Inenyma, cynps

Bepxosnoro Cyna
Poccuiickoit @enepanuu B.B./lemuoB
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