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Ne 15

r. Mocksa 19 uronsa 2006 r.

O Bompocax, BO3HHUKIIMX Yy CyIOB IpPH PacCMOTPeHUH
rPakIAHCKUX  [JeJ, CBS3aHHBIX ¢  NPHMEHEHHeM
3aKOHOAATEJIbCTBA 00 ABTOPCKOM IPaBe M CMEKHbIX PaBax

B cootBerctBum ¢ yacteio 1 crateu 44 Konctutyuum Poccuiickoit ®@enepanuu
KOKJOMY TapaHTUPYETCs CBOOOAA JIMTEPATypHOTO, Xy/IOKECTBEHHOTO, HAYIHOTO,
TEXHUYECKOTO W JIPYTUX BHJIOB TBOpYecTBA. MHTE/IEKTyalbHasi COOCTBEHHOCTD
OXpaHsETCS 3aKOHOM.

CoOmoienre mpaBWil B cepe HMHTEIUICKTyaIbHOM COOCTBEHHOCTH SIBIISIETCS
OJIHUM U3 TJIaBHBIX MOKa3aTenei pa3Butus ooduiectsa. [Ipunsateie ¢ 1992 o 2004
roJl 3aKOHbI 00 aBTOPCKOM MpPaBe U CMEXHBIX MpaBax CIOCOOCTBOBAIM TOMY, YTO
MPOU3BEACHUS HAYKH, TUTEPATypbl U UCKYCCTBA, a TAKKE 0OBEKThI CMEKHBIX ITPaB
CTaMW BBITOAHBIMH OOBEKTAMHU TpakIaHCKOoro obopora. OgHOBpPEMEHHO
3aKOHOJIATEILCTBOM OIpeesieH OajaHC MpaB aBTOPOB U MHTEPECOB OOIIECTBA, B
YaCTHOCTH, B o0OJlacTh 00pa3oBaHMs, HAy4YHBIX HCCJIENOBAaHUNA W JOCTyHa K
uHpopmaruu.

BMecte ¢ TeM MHMpPOKOE MCIOJIB30BAHUE PE3YIbTATOB TBOPUYECKOU JESITEILHOCTH
COIPOBOYK/IACTCSI HETaTUBHBIMU TMOCJEACTBUSIMH, KOTOPHIE B HACTOSIIEE BpEMS
SBJISIIOTCSL  OCTPOM MpoOJIEeMON B CBS3M C BBICOKUM YPOBHEM HE3aKOHHOTO
WCMOJIb30BaHUs JTUX pe3ynbTatoB. OJHUM U3 CaMbIX PacCIpPOCTPAHEHHBIX
npaBoHApylIeHUH B cdepe aBTOPCKOro MpaBa M CMEXKHBIX TIpaB SBISETCSA
BOCIIPOM3BEJCHNE KOHTpPAa(PaKTHBIX SK3EMIUIIPOB IPOM3BEIACHHUMA, a TaKkKe
doHOTpaMM M WX HE3aKOHHas peanm3anusi. Bce Oonblryio  yrposy
paBoOOIaIaTeNIsIM TIPEACTABIACT HE3aKOHHOE pa3MEIICHUE IPOU3BEACHUN U
dboHOTpaMM B TEIIEKOMMYHUKAITMOHHBIX CETSAX, B YACTHOCTH, B ceTU MHTEpHET u
CETH COTOBOM CBSI3H.
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OOBEeKThl aBTOPCKOTO MpaBa W (MJM) CMEXKHBIX IpaB HE MOTYT NPUHOCUTH
npaBooOiaaaresnssM nOpuObUIb, a TOCYJIAapCTBY HAJOTH, €CId OHHM  He
00ecneynBarOTCs CHEUaTbHON MPABOBON OXPaHOM CO CTOPOHBI FOCYIapCTBEHHBIX
OpPraHoB.

B cBsa3u ¢ 3TMM K OAHOW W3 BaXHBIX 3a7a4 B JEATEILHOCTH CYAOB O0OIIen
IOPUCIUKIIMA OTHOCHUTCS 3allluTa MHTEIUIEKTYaJIbHOW COOCTBEHHOCTH, COCTaBHOMU
YacThl0 KOTOPOM SIBIISIFOTCSI aBTOPCKOE MPaBO M cMexHbIe IpaBa. Ocolyro poib B
ATOM HWrpaeT NpPaBONPUMEHUTENIbHAS MPAKTUKA, KOTOpas SBISETCS pPEATbHBIM
MEXAHU3MOM 3alIUTHI ITUX IPaB.

W3ydenune cyneOHOM MPaKTUKU 1O JejiaM, BBITEKAIOIMIMM W3 OTHOIICHUMH,
CBSI3aHHBIX C CO3JaHHUEM U HWCIOJIH30BAaHHEM OOBEKTOB aBTOPCKOTO IpaBa H
CMEXHBIX IpPaB, MOKAa3al10, YTO y CYJIOB HMMEIOTCS 3aTPYJHECHUS B NPUMECHEHUHU
3aKOHOJATENBCTBA, PETYJHUPYIOUIEr0 JAHHBIE MPAaBOOTHOIICHUS, B CBSI3U C YEM
[Inenym BepxoBaoro Cynma Poccuiickoit ®enepanuu B 1ensx oOecreueHus
EIMHCTBA CyJCOHOW MPAKTHUKW M 3aKOHHOCTU MPU PACCMOTPEHUH TPAKTAHCKHUX
JeJ Mo cropaM 00 aBTOPCKMX U CMEXHBIX IpaBax IOCTAHOBIIAET NaTh CyJaM
CIEAYIOUIUE PA3bICHEHUSA:

1. B coorBerctBuM C NOyHKTOM «o0» crarb 71 KoHctutyuuu Poccuiickoi
@enepan K HUCKIIOYUTENIbHOMY BelneHUto Poccuiickonn depepaunu OTHECEHO
MIPaBOBOE PETYIMPOBAHNE WHTEJUIEKTYyaJIbHONH COOCTBEHHOCTH. ABTOPCKOE TPABO
U CMEXHBIE TpaBa SIBISIOTCS BHUJAOM WHTEIUICKTyaIbHOW COOCTBEHHOCTH, H,
CJIENOBATENIBHO, WX MPAaBOBOE PETYJUPOBAHUE OTHOCUTCS K HCKIOYUTEIBHOMY
BezeHuto Poccurickon Penepanuu.

B cuny crateu 2 3akona Poccuiickoit denepanuu ot 9 uronst 1993 r. Ne 5351-1
«O0 aBTOPCKOM IpaBe U CMEXHBIX MpaBax» (B peaakuuu DeaepanbHbIX 3aKOHOB
or 19 wmroma 1995 r. Ne 110-®3 u ot 20 wmromgs 2004 1. Ne 72-D3)
3aKoHO/AaTeNbCTBO Poccuiickoit @exnepanii 00 aBTOPCKOM MpPaBe U CMEKHBIX
npaBax ocHoBbiBacTcs Ha KoHcturynmmu Poccuiickon denepauuy U COCTOUT U3
['paxxnanckoro koxaekca Poccuiickoit ®enepanvu, Ha3BaHHOTO 3aKoHa, 3aKOHa
Poccuiickoit ®enepaunu ot 23 centsaopa 1992 r. Ne 3523-1 «O npaBoBoii oxpaHe
mporpamMMm JUIsl  DJIGKTPOHHBIX BBIYMCIUTENBHBIX MalluH W 0a3 JTaHHBIXY,
dbenepanbHbIX 3aKOHOB.

2. ITpu paccMOTpeHHH A€l O HapyLIEHWH 3aKOHOJATeNbCTBA 00 aBTOPCKOM IpaBe
U CMEXHBIX IPaBax HEOOXOJUMO YUYUTHIBATh, YTO B ClIlydyae MPOTUBOPEUYUS HOPM
3akona Poccuiickoii @Penepaunu «O TOpaBOBOM OXpaHE Mporpamm s
AIIGKTPOHHBIX BBIYUCIUTENBHBIX MallMH M 0a3 [JaHHBIX» HOpMaM 3aKoHa
Poccuiickoit ®@eneparun «O06 aBTOPCKOM TpaBe U CMEXKHBIX IpaBax»
pUMEHSIOTCST HOpMbl 3akoHa Poccuiickoit deneparuun «O0 aBTOPCKOM TIpaBe U
CMEXHBIX IIPaBax».
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3. Ilpu paccMoTpeHuu jAen JaHHOW KaTeropuu HEOoOXOJIMMO MMETh B BH]Y, UTO
akThl cyobekToB Poccuiickoit depepaninv U OpraHOB MECTHOTO camMOyIpaBJIeHUS,
pPEryJIMPYIOIINE OTHOLIEHHWSI, BBITEKAIOIIME M3 ABTOPCKOIO MpaBa U CMEKHBIX
MpaB, HE TOJJIEKAT MPUMEHEHUIO ¢ MOMEHTa NpuHATUsS KoHcTuTyuu Poccuiickoit
Oeneparuu (1993 ron).

C BBenenueM B aeiictBue denepanbHoro 3akoHa oT 20 uromist 2004 r. Ne 72 — @3
«O BHeceHuu n3meHeHui B 3akoH Poccuiickoit @enepannu «O6 aBTOPCKOM IIpaBe
W CMEXKHBIX TMpaBax» HE TMOMJIeKAT TPUMEHEHUI0O HOPMATHUBHBIC aKTHI,
coziepxalire HOpMbl 00 aBTOPCKOM IpaBe M CMEKHBIX IMpaBax, HE SBJISIOLIMECS
(dbenepaibHBIMU 3aKOHAMH, 32 HCKJIIOYEHHEM CJIy4YaeB M3[aHUs TaKUX aKTOB BO
UCIIOJIHEHWE M B Mpeaenax, MNOpeayCMOTPEHHbIX ['pakIaHCKUM KOJIEKCOM
Poccuiickoit @eaepannu u penepanbHbIMA 3aKOHAMHU.

4. MexnyHapoaHnsie goroBopbl Poccuiickoit ®enepauuu SBISIIOTCS COCTaBHOM
YacThIO €€ NPABOBOM CUCTEMBI, U €CIIM MEXKIyHapOIAHBbIM JIOTOBOPOM, B KOTOPOM
yuactByeT Poccuiickas @enepauusi, YCTAaHOBIEHbl HMHBIE IMPaBUJIA, TO
IPUMEHSIOTCS MPaBUIIa MEKIyHApOAHOTO 1oroBopa (ctaths 3 3akoHa Poccuiickoi
Oeneparun «O0 aBTOPCKOM TIpaB€ M CMEXKHBIX TMpaBax»). Psax mojokeHUH,
COAEPKAMXCA B MEXIYHAPOAHBIX JIOrOBOPAX, HE 3aKPEIUVIEH B POCCHMCKOM
3aKOHOZATEIIbCTBE.

B cBs3u ¢ 3TUM cygaM HEoOXOIWMO YYHUTBHIBaTh, YTO B HACTOSIIEE BpeMs
Poccuiickas ®epepauust SBISIETCS YYAaCTHULEW CIHEAYIOIIMX MEXIYHAPOIHBIX
JIOTOBOPOB, PETYJUPYIONIUX JAHHBIE MPABOOTHOUICHHS:

KonBenuuu, yupexparomei BcemMupHyio opraHuzanuio HWHTEIJIEKTYalbHOU
cooctBeHHocTH (CtokronbM, 14 utonst 1967 r., B penakiuu ot 2 oktsi0pst 1979 r.;
Berynuia B cuity st CCCP26 anpenst 1970 r.);

bepHCKOM KOHBEHIIMM IO OXpaHE JIMTEPATYPHbIX U  XYJI0KECTBEHHBIX
npousBenenuit (bepn, 9 centsoOps 1886 r.; Bcrynmuna B cuimy ans Poccuiickoi
®enepanuu 13 mapra 1995 r.);

BcemupHoii koHBeHuMu 00 aBTOpckoM mpaBe (XKenea, 6 ceHtsaOps 1952 r.;
nepecmoTtpeHa B Ilapmxke 24 urons 1971 r.; Berynuna B cuny aist CCCP27 mas
1973 r.);

MexayHapoHOW KOHBEHIIMM 00 OXpaHe NpaB HCIOJHUTENCH, W3rOTOBUTENICH
(doHOrpamm M BemaTeabHbIX opranu3auuii (Pum, 26 oxtaops 1961 r.; Bctynuia B
cuny nis Poccuiickoii @enepanun 26 mas 2003 r.);

KonBeHmun o0 oxpaHe MHTEPECOB MPOU3BOAUTENEH (POHOTPAMM OT HE3aKOHHOTO
BocIpousBocTBa ux ponorpamm (JKenesa, 29 okta0pst 1971 r.; BcTynuna B cuiy
st Poccuniickoit @enepanuu 13 mapta 1995 1.).
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5. Cynam HeoOXOIMMO YYHUTHIBaTh MEXIYHApPOJHbIC TMPUHLMUIIBI OXpPaHbl MpaB
aBTOPOB M CMEXKHBIX IIpaB, KOTOPbIE 3aKpEIUICHbI, B YaCTHOCTH, B bepHCKoM
KOHBEHIIUH 110 OXPAHE JINTEPATYPHBIX U XYA0KECTBEHHBIX IIPOU3BEICHUH, a TAKKE
B MexayHapoaHOW KOHBEHIIMHM 00 OXpaHe MpaB HCIOJIHHUTENICH, U3rOTOBUTENEH
(dboHOrpaMM U BelllaTeNIbHBIX OpraHU3aIUi.

B cootBercTBUU ¢ bepHCKON KOHBEHIMEW OXpaHa MpaB aBTOPOB Oaszupyercs Ha
CHEAYIOIINX NPUHINNAX:

1) HaIMOHANLHOTO pEeXUMa OXpaHbl ABTOPCKOIO IpaBa Ha JIUTEpaTypHblE U
XYJO’)KECTBEHHBIE ~IMPOU3BEACHUS, B COOTBETCTBUM C KOTOPHIM JIIOOOMY
MIPOU3BEJICHUIO, CO3TAHHOMY B OJHOW U3 CTpaH-y4acTHUI] KoHBeHIMH, B OO0
JIPYyTOM CTpaHe- YYaCTHULIE MTPEIOCTABISAETCS TaKas K€ OXPaHa, KaK U CO3/IaHHBIM
B HEH [IPOU3BEICHUSM;

2) BO3HMKHOBEHHSI aBTOPCKOTO IpaBa HE3aBUCHMO OT BBIMIOJHEHUS KaKUX-TMOO
(dopManbHOCTEH: perucTpanuy, 1eNOHUPOBAHUS U T.11.;

3) npenocTaBieHUs OXpaHbl BO BCEX CTpaHax-ydyacTHuULAaX KoHBeHUUHU
HE3aBUCUMO OT HaJIW4YWsl OXpaHbl WM CpPOKa €€ JICMCTBUS B CTpaHE
MIPOUCXOXKICHHS TPOU3BEICHUS.

[IpumMeHUTENBHO K  IPOM3BEACHUAM, OXpaHIEMBIM  aBTOPCKUM  IIPaBOM,
[IPEyCMAaTPUBACTCA, 4YTO OXpaHa B CTPAHE IIPOUCXOXKIACHUS IPOU3BEIACHUS
pEryJIMpyeTCs BHYTPEHHUM 3aKOHOJATEIIbCTBOM. ABTOpP, €CIM OH HE SIBISETCS
rPaXJaHUHOM CTPaHbl MPOUCXOXKICHUSA MPOU3BEACHHUS, B OTHOLICHUU KOTOPOTO
€My NPENOCTABISETCA OXPaHa, IOJb3YETCs B OTOM CTPAHE TAKUMH K€ IPABAMH,
KaK ¥ aBTOPbI — IpaKaaHe 3TOU cTpaHbl (cTaThs 5 bepHCKO KOHBEHIIUN).

Pemrast Bonmpoc 0 BO3MOKHOCTH ITPAaBOBOM OXPAaHbI MPOU3BEAECHUS HA TEPPUTOPUU
Poccuiickoii ®@enepanuu HEOOXOAUMO YUYUTHIBATh, YTO OXpPaHA MPEAOCTABISAETCA
aBTOpaM, KOTOpPBIE SABJISIIOTCS TPaKJaHaMHM OJHOM W3 CTpaH-y4yacTHHUL bepHckoun
KOHBCHIIMHA, B OTHOIIEHUM WX NPOU3BEACHHM KaK BBINYIICHHBIX, TaK W HE
BBIITYLIEHHBIX B CBET, U aBTOPaM, KOTOPBIE HE SIBILIIOTCS I'PAXKIAHAMU OJHOM M3
CTpaH Yy4JacTHUL DBEepHCKOM KOHBEHUWH, B OTHOLIEHWH WX MPOU3BEIACHUN
BBIITYIIEHHBIX B CBET BIIEPBBIC B OJHOM M3 CTPaH WA OJHOBPEMEHHO B CTPAaHE, HE
ABJISFOLIEHCS YYaCTHULIEM 3TOW KOHBEHIMU, U B CTpaHe-ydacTHulEe bepHckou
KOHBEHIIUH. ABTOpBI, HE SBISIONIMECS TpakJIaHAMU OJHOW W3 CTPaH-YYaCTHHII
bepHcKoli KOHBEHIIMU, HO UMEIOIINE CBOE OOBIYHOE MECTOXKUTEIHCTBO B OJTHOM U3
TaKUX CTPaH, NPUPABHUBAIOTCS I Lejie BepHCKOM KOHBEHUMM K TI'pa)KIaHam
9TOM CTPaHbI.

[Ipu 3TOM CiienyeT UMETh B BUIY, YTO UCXOJA U3 cTaTbu 4 bepHCKON KOHBEHLIUU
OXpaHa pAacIpOCTPaHSETCS] Ha aBTOPOB KHWHEMATOrpaUuecKuX MPOU3BEICHUM,
U3rOTOBUTENIb ~ KOTOPBIX MMEET CBOI  INTA0-KBAPTUPY WU  OOBIYHOE
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MECTOKUTEIIbCTBO B OJTHOU M3 CTPAH-YyYaACTHUL] bEPHCKON KOHBEHLIMH, a TAKXKE Ha
aBTOPOB TMPOM3BEJICHUN APXUTEKTYpbl, COOPYKEHHBIX B KakOl-IMOO cTpaHe-
y4acTHULE bEpHCKOW KOHBEHIMHU, WU JPYIUX XYA0KECTBEHHBIX IPOU3BEICHUM,
SABJIAFOIMXCS YaCThIO 3/1aHUsl WA UHOTO COOPYKEHUS, PACIIOIOKEHHOIO B KaKOU-
100 CTpaHe-yyacTHUIE bepHCKO KOHBEHITUH.

B oTHOIEHNN WCMONHUTENEH, U3TOTOBUTENEH (Mpou3BoauTeNeii) hoHOrpaMM U
BEILIATEJIbHBIX OpTaHu3alvil cTaThei 2 MexayHapoaHOW KOHBEHIIMHU 00 OXpaHe
paB MCIOJHUTENIEH, U3rOTOBUTENEH (hOHOrpaMM M BEHIATENIbHBIX OpraHU3alun
(Pumckas xonBenuust 1961 r.) ycraHaBinMBaeTCs HAIMOHAJIBHBIA PEXKUM OXPAHBI,
o7, KOTOPbIM  TOHUMAETCS  PEXHUM,  IPEAOCTABISEMbIA  BHYTPEHHUM
3aKOHOJIATEIbLCTBOM JIOrOBapUBAIOIIETOCS rocyaapcraa, B KOTOPOM
UCIIPAILIMBACTCS OXpaHa:

1) nang wucnonHuTeneW, SBISAIONIMXCS €ro rpaxaaHaMd, B OTHOUIEHUU
OCYIIECTBIISIEMbIX Ha €r0 TEPPUTOPUU UCIIOTHEHHH, TIepeiauu B 3Up WK TepBOU
3aIllCH;

2) panga wusrotoButened (GoHOrpamMM, SBISIIOUIUXCS €ro TpakJaHAMU WA
IOPUIMYECKUMU JIMIAMHU, B OTHOIIEHHH (POHOTpaMM, BIEPBbIE 3aMMCAHHBIX WA
BIIEPBbIE OIMYOJIMKOBAHHBIX HA €0 TEPPUTOPUH;

3) /ig BemaTeNbHBIX OpraHU3aIMM, MTA0-KBAPTUPHI KOTOPHIX PACHOJIOKEHBI Ha
€ro TEPpPUTOPUU, B OTHOIICHUH mepenad B 3Up, OCYIIECTBISIEMbIX C TOMOIIbIO
[IEPEIaTYNKOB, PACIIOJNIOKEHHBIX HA €r0 TEPPUTOPHUHU.

6. IIpu paccmoTrpeHun nen cygaM cCieayeT y4YWTbIBaTb, YTO B CHJIy 3akKoHa
Poccuiickoii ®epepanmn  «O0 aBTOPCKOM TMpaBe W CMEXHBIX IpaBax»
npenocraBiieHne Ha Tepputopun Poccuiickort denepanuu OXpaHbl 00BEKTaM
CMEXHBIX MPAB MHOCTPAHHBIX (HU3UYECKUX U IOPUIMYECKUX JIMIl HA OCHOBAHUU
MEXKIYHAPOIHBIX JO0roBOpoB Poccuiickort ®dDeaepanuy OCYIIECTBISACTCI B
OTHOIIEHUU COOTBETCTBYIOIIMX (POHOTpaMMBbI, Mepefadyd B 3Qup, mepesadd Io
Ka0emto, a TakKe HCHOJHEHUs, HE IMepelie/illiuX B OOIIECTBEHHOE JOCTOSHUE B
CTpaHE WX IPOUCXOXKIACHUs BCIEACTBUE HCTEUYEHHUS YCTAHOBJIEHHOIO B TaKOU
CTpaHe CpoKa JEHCTBUS CMEXHBIX MpPaB M HE MEpelIeAIINX B OOILIECTBEHHOE
nocrosinue B Poccniickon @enepanuu BCIEACTBUE UCTEUEHUS IPEAYCMOTPEHHOTO
3akoHoMm Poccuiickoit ®@eneparun «O0 aBTOPCKOM TIpaB€ W CMEXKHBIX IpaBax»
CpOKa JIEUCTBHS CMEXHBIX MpaB (IMMyHKT 4 cTaThu 35).

7. Vcxoaa U3 MOJNOXKEHHUM cTaThu 22 ['pakIaHCKOTO MPOLECCYalbHOTO KOJEKCa
Poccuiickoit @enepannu u nyHkra 4 cratbn 49 3akona Poccuiickoit denepanuu
«O0 aBTOpPCKOM TIpaBe W CMEXKHBIX MpaBax» CyIAbl OOIIEH IOPUCIUKIIUN
paccMaTpHBalOT Jeia Mo crnopamM 00 aBTOPCKOM MPaBe M CMEXHBIX IpaBax C
y4acTHEM TPaKJiaH, OpraHu3alldii, OpraHOB TOCYJIapCTBEHHOM BJIACTH U OPTaHOB
MECTHOTO CaMOYIIPaBJICHUS, 32 HCKIIOUEHUEM CJIy4aeB, KOrjJa OTJEIbHBIE Jielia
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ATOM KaTeropuv B COOTBETCTBUU C (pelepaIbHbIMU 3aKOHAMHM paccMaTpUBaIOTCA
apOUTpaXHBIMH CyZaMHu.

B uwacTHOCTM, [naHHBIE [ena TMOAJIEKAT PACCMOTPEHHIO B Cyle OOmIei
IOPUCIUKIIUM, €CJIM CTOPOHOM B CIIOpE SIBISETCS TPaKJAHUH, XOTSA U UMEIOLIUN
CTaTyC TPEANPUHUMATENISA, HO JIEJI0 BO3OYKIEHO HE B CBSI3U C OCYIIECTBICHUEM
UM MIPEANPUHUMATENHCKON JeATEIbHOCTH.

8. I'paxxmaHckue ena, CBA3aHHBIE C 3alIMTON aBTOPCKOrO NPaBa U CMEXKHBIX MPAB,
ucxons u3 crarbu 23 I'paxkmanckoro mnpoueccyaibHOro kojaekca Poccuiickoi
denepanuu He MOACYIHBI MUPOBOMY CyAbE. YKa3aHHBIE JleJla pacCcMaTpUBAIOTCS
pallOHHBIMU CyJaMH B KayecTBE CyJila MEPBOM HHCTAHIMHU, 32 HUCKJIIOYEHUEM
CJIy4yaeB, MPEAYCMOTPEHHBIX CTAThsIMU 26 U 27 I'pakJaHCKOTO MPOIECCYaTbHOTO
kozaekca Poccuiickon denepanuu.

PalioHHBIM CyJlaM MOACY/IHBI TaKXKe IPaXKJaHCKUE JIe1a, CBA3aHHbIE C CO3/IAHUEM U
UCITOJIb30BAaHUEM CIIYKEOHBIX MPOM3BENCHUM, TaK KaK JAaHHBIE MPABOOTHOILIEHUS
perynupytorcsi 3akoHoMm Poccuiickoit ®enepanun «O0 aBTOPCKOM IIpaBe H
CMEKHBIX TIPaBax».

9. B cuny crateu 28 I'pakIaHCKOro MpoLECCYyallbHOrO Koaekca Poccuiickoi
denepauMd HKCK O 3alllUTe AaBTOPCKOrO MpaBa M (WJIM) CMEXHBIX IIpaB
NPENBABISIETCS. B CyI IO MECTy MKHUTEIbCTBA MM MO MECTYy HaXOXKICHUS
OTBETYHKA.

Hcku, BBITEKAONME M3 aBTOPCKUX JOrOBOPOB WJIM JOTOBOPOB O IE€penade
CMEXHBIX TIpaB, B KOTOPHIX VyKa3aHO MECTO WCIOJHEHUS, MOTYT OBITh
NPEABSABICHB TAKXKE B CYJ [0 MECTY HCIOJHEHHS JOoroBopa (4acth 9 cratbu 29
['paxxanckoro mporieccyainbHoro kojekca Poccuiickoii @enepanun). [Ipumepamu
WCIIOJTHEHUSI JIOTOBOpA SABJISIIOTCS: MPEACTABICHUE PYKOIMCH B PEIAKIUIO,
BBITJIATa TOHOPAPA, MPEACTABICHUE aBTOPCKUX IK3EMILISIPOB.

10. Uctuamm mo penam O HapyLIIEHHMM aBTOPCKOrO IMpaBa M CMEKHBIX ITPaB
SBJIAIOTCSL JIMLA, B 3allUTy IMpaB KOTOPBIX BO30YXIEHO TPaxJAaHCKOE JEJO.
[ToaTOMy HCTITOM HE 0053aT€NLHO OYET JIUII0, KOTOPOE OOPATHIIOCH B CY/I.

B cootBerctBum ¢ 3akoHom Poccuiickoit ®denepamnn «O6 aBTOPCKOM TIpaBe U
CMEKHBIX MpaBax» OpraHu3alus, YIpaBlsionlas WUMYLIECTBEHHbIMU IMpaBaMu Ha
KOJUICKTUBHON OCHOBE, B MOPS/IKE, YCTAHOBICHHOM 3aKOHOM, BIIpaBe 00OpaTUTHCA
B CyJl OT CBOEr0 UMEHU C 3asBJICHUSIMU B 3aIlUTY HAPYUICHHBIX aBTOPCKUX IMPAB U
(WIM) CMEXHBIX TIpaB JIMI[, YNPABJICHUE HUMYIIECTBEHHBIMU MpaBaMH KOTOPBIX
OCYILIECTBIISIETCA TAKOM opraHu3anuen (IyHKT 5 cratbu 49).

OpFaHI/I3aHI/IH, yhpabBJOmas HWMYHICCTBCHHBIMH IIPpABAMH  Ha KOJIJIEKTUBHOM
OCHOBC, IIpHU O6paHleHI/II/I B CyJd HC MABJIICTCA MCTIHOM, ITOCKOJIBKY BBICTYIIACT B



3allUTy HE CBOMX TpaB. McTiamMu mo genmy B yKa3aHHOM CIydae BBICTYIAIOT
obOnamarenn aBTOPCKMX W (WJIM) CMEXKHBIX MpaB, B 3aIUTy MHTEPECOB KOTOPBIX
oOpatunace opranuzanus. [IpaBo »Toi opraHuzanuyd Ha OOpaiieHHE B CyI C
3asiBJICHHEM O 3alllUT€ aBTOPCKHUX W (WJIM) CMEXKHBIX MPaB OCHOBAHO Ha 3aKOHE,
MO3TOMY OHA MOJKET JICCTBOBATh 0€3 JOBEPEHHOCTU OT 00JIajaTeNsi aBTOPCKUX U
(WIM) CMEXKHBIX IPaB.

JlokymeHTaMu, MOATBEPKIAIOIIMMH [IPAaBO OpPTaHM3alMK Ha OOpalleHue B CYJ C
3asBJICHUEM O 3aIlMTE aBTOPCKOT'O MpaBa U (MJIM) CMEKHBIX MPaB, SIBISIOTCSA YCTaB
OpraHM3alliy, YIPAaBISAIONIEH HWMYLIECTBEHHBIMH IIpaBaMH HA KOJUIEKTUBHOU
OCHOBE, JIOTOBOp C o0nazareneM aBTOPCKUX M (MJIM) CMEXHBIX IIpaB Ha
yIOpaBJICHHE HMYUIECTBEHHBIMU IIpaBaMU Ha KOJUJIEKTUBHOW OCHOBE M (WJIM)
JIOTOBOP C MHOCTPAHHOM OpraHu3alyen, YIPABISIOIIEH aHATOTHYHBIMU ITPaBaMU.

11. Cornacuo nmynkty 3 ctarbu 9 3akona Poccuiickoit deaepanun «O0 aBTOpCKOM
IpaBe U CMEXHBIX IMpaBax» MpHU OMyOJUKOBAHUU MPOU3BEIACHUS aHOHUMHO WU
O] TICEBJAOHUMOM H3JaTellb, UMsI WM HAaUMEHOBAaHHE KOTOPOro 00O3HAUYE€HO Ha
MPOU3BEJCHUH, TIPU OTCYTCTBUU J10KA3aTEIHCTB MHOTO CUMTAETCS MPECTABUTENIEM
aBTOpa B COOTBETCTBUM C YKAa3aHHbIM 3aKOHOM M B A3TOM Kay€CTBE MOXKET
3alUIIATh [IpaBa aBTopa U 00ecreynBaTh UX OCYILIECTBICHHE.

B cBsi3u ¢ 3TUM Ccya NpH MoJadve U3AATENEM 3asiBJIICHUS HE BIPABE OCTABUTH €r0
0e3 ABUKEHUS TI0 MOTHUBY OTCYTCTBHSI B 3asBJICHHH YKa3aHWs Ha HACTOSIIEE MM
aBTOpa W HEIPEICTABJICHHS JOBEPEHHOCTHM OT aBTopa. lIpm mopaue 3asBieHus
M3JATEI0 JTOCTATOYHO IPEACTABUTH SK3EMIUIAP NPOU3BEIACHUS, HA KOTOPOM
YKa3aHO UMsI WJIM HAUMEHOBAHUE 3TOT0 U31aTE.

[TonmnHHOE WMS aBTOpa M YCJIOBHUS COOJIIOJICHUS aHOHWMHOCTH YKa3bIBAIOTCS B
aBTOPCKOM JIOTOBOPE, KOTOPBIM OIPEACIISIOTCS OTHOIICHHUS MEXIY HM3AaTelieM U
aBTOPOM. YKa3aHHBIN JOTOBOP HE SBIISIETCS MPEAMETOM pa3pelieHus cropa o0
UCIIOJIb30BAHUU  TIPOU3BEJCHUS, OIYyOJMKOBAHHOTO AHOHHUMHO WU  TOJ
NICEBJIOHUMOM, U HE TMOJJICKUT MCCIEIOBAHUIO B TMpoIecce CyAeOHOTo
pazoupartenbCTBa.

B citydae, eciu aBTOp Takoro MpOU3BEAECHUS HE PACKPOET CBOIO JIMYHOCTh WM HE
3asiBUT O CBOEM aBTOPCTBE JI0 PA3PELIEHMsI CIOpa IO CYIIECTBY, CyJ NPUHUMAET
pelieHre o0 yIOBIETBOPEHUH UCKA B MOJIb3Y U3JATElIs.

12. Ilpu pemieHun BOIpoca O TOM, MOKET JIM aBTOP ABJIATHCS UCTLUOM IO ATy O
HEMPABOMEPHOM HCIIOJIb30BAaHUU MPOU3BEJCHUS, HCKIIOYUTEIbHBIE IpaBa Ha
KOTOpOE TMepefaHbl JAPYroMy JHIy, Cyay HEOOXOAMMO Y4YWUThIBATh, YTO ab3all
BTOopor myHkTta 2 ctathu 30 3akona Poccuiickoit ®@eaepamnu «O6 aBTOpCKOM
npaBe M CMEXHBIX TMpaBax» MPEIOCTaBISIET aBTOPYy MpaBO 3ampeliarhb
HEIMPaBOMEPHOE HCIOIb30BaHUE MPOU3BEICHHUS, €CIIU JTUI0, KOTOPOMY IepeaaHbl



UCKJIIOYUTENIbHBIE IpaBa Ha IPOMU3BEIACHHME, HE OCYLIECTBIISIET 3aIUUTY 3TOrO
npasa.

B ykazaHHOM ciyyae aBTOp He BIpaBe TpeOoBaThb KOMIIEHCALMM 34
HEIIPaBOMEPHOE HCIIOIb30BAHHUE MPOMU3BENECHUS MO MYyHKTY 2 ctaThu 49 3akoHa
Poccuiickoit @enepanu «O0 aBTOPCKOM IpaBe U CMEXHBIX IpaBax». OAHAKO OH
HE JIMILIEH IpaBa TpeOoBaThb OT HAPYIIUTENd BO3MEIICHHS MOPAJbHOTO Bpena
(myHKT 3 ctaTeu 49 3akoHa).

13. Hapnexxaumm OTBETUYUKOM IO JEIy O 3allluTe aBTOPCKOro MpaBa U (MJIK)
CMEXHBIX NPAB SABJSIETCS JULO, OCYLIECTBUBILIEE ACHCTBUE MO HCIOJIB30BAHUIO
00BEKTOB aBTOPCKOI'O MpaBa MM CMEXKHBIX MPaB B COOTBETCTBUH CO CTAaThAMU 15,
16, 37, 38, 40, 41 3akona Poccuiickoii ®denepanun «OO0 aBTOPCKOM IIpaBe U
CMEXHBIX TpaBax». Hampumep, ocymiecTBistonias U3IaTENbCKYIO0 AESITEIbHOCTD
OpraHM3alys, MpelIoCTaBUBIIAs B TUIOTPAQHUIO OPUTMHAI-MaKeT MPOU3BEICHUS
JUIS TIeYaTaHWsl KHUTH, OyJeT SBJSATHCS HAIJISKalUM OTBETYMKOM B CiIydae
HapyLIEHUs MpaB aBTOPA MPOU3BEICHHUS.

Tunorpadus B TaHHOM CIy4yae OCYUIECTBJISIET TOJHKO TEXHUYECKOE COJEHCTBUE
npu u3gaHuu KHUru. OJHako eciau Tunorpadus no CBO€ MHULIMATUBE MPEBBICUT
3aKa3aHHBIM THpaX TMPOU3BEACHMS, TO B OITOM ClIy4yae OHa OyIeT HecTH
OTBETCTBEHHOCTh 32 HApYILIEHWE aBTOPCKOTO IpaBa.

14. CornacHo cratbe 56 I'paxaaHCKOro MpoIeCcCyallbHOTO Kojekca Poccuiickoit
denepanuu Kaxxkaas CTOpOHA JIOJDKHA J0Ka3aTh T€ OOCTOSITENbCTBA, HA KOTOPbIE
OHa CCHIJIAETCA KaK Ha OCHOBAHUsS CBOMX TPEOOBAHUN M BO3PAKECHHH, €CIIU WHOE
He TpeaycMoTpeHo (denepanbHbiM 3akoHOM. Crtathelt 48 3akoHa Poccuiickoi
Oeneparun «O0 aBTOPCKOM MPaBe M CMEKHBIX TpaBax» MNPEeIyCMOTPEHO, YTO
HapyIIUTEIEM aBTOPCKUX M CMEXKHBIX TIpaB sBisieTcsl (U3MYECKOe WU
IOPUIUYECKOE JIULIO, KOTOPOE HE BBINMOIHAET TPEOOBAHUN YKAa3aHHOTO 3aKOHA.

B cBs3u ¢ 3TUM npu pa3pelieHuu BOIMpoca O TOM, KaKOW CTOPOHE HAJICKHUT
JIOKa3bIBaTh OOCTOSITENHCTBA, MMEIOIINE 3HAYEHUE JIJIS Jieja O 3allUTe aBTOPCKOIO
1paBa WM CMEXKHBIX MPaB, Cyly HEOOXOIUMO YUUTHIBATh, YTO OTBETYHMK 00s3aH
JI0OKa3aTh BBIIIOJIHEHHE UM TPeOOBAaHMI yKa3aHHOTO 3aKOHA MPU HCIOJIb30BaHUU
npousBeAeHUd © (WIM) OOBEKTOB CMEXKHBIX TIpaB. B MpoTUBHOM ciyuae
bu3nueckoe WM IOPUIWYECKOE JIMIO MPU3HAETCS HApYLIUTENIEeM aBTOPCKOTO
npaBa W (WJIM) CMEXKHBIX IpaB, M JUIsi HErO HACTyIMaeT TPa)KJaHCKO-TIPaBOBas
OTBETCTBEHHOCTh B COOTBETCTBHH C 3aKOHOIaTeNbCTBOM Poccuiickoint Penepanum.

Hcrenr momkeH MOATBEPAUTHh (DAKT MPUHAICKHOCTH €My aBTOPCKOTO TpaBa U
(WJIM) CMEXHBIX TpaB WIHM MpaBa HA WX 3alIUTy, a TAKKe (PAKT MCIOJIB30BAHUS
JAHHBIX TpaB OTBETYMKOM. lIpu 3TOM HEOOXOIMMO HUCXOIUTh U3 MPE3yMIILUU
aBTOPCTBA, MpeAycMOTpeHHOU cTatheil 9 3akoHa Poccuiickoit denepamuu «O0
aBTOPCKOM TMpaBe M CMEXKHBIX TMpaBax». B 4YacTHOCTH, TpU OTCYTCTBUU



A0Ka3aTrcJIbCTB HMHOI'O0 aBTOPOM IIPOU3BEACHHA CUHUTACTCA JHUIO, YKA3aHHOC B
Ka4CCTBC aBTOpa HaA OPHUTMHAJIC WUJIX HA SK3CMILIAPC ITPONU3BCACHUS.

15. Ilpn Ha3HAYeHWHM SKCIEPTH3bI B CBSI3U C HEOOXOIWMOCTBHIO WCCIICIOBAHUS
00BEKTOB aBTOPCKOTO TpaBa M (WJIM) CMEXKHBIX MPaB CyAbl JOJHKHBI COOJIIOATH
TpeOOBaHMSI O HEAOMYCTUMOCTH TIPUBIICUYEHUS B KadyeCTBE SKCIEPTOB WA
CIICLIMAIIMCTOB JIML, CBSI3aHHBIX TPYJIOBBIMU WJIM JOTOBOPHBIMU OTHOLICHHUSIMU C
npaBooOiaaarenssMu. B ciayyae HeoOXOAMMOCTH MOJy4YeHUs HHPOPMALMH O
CHenuagbHbIX (QopMax 3amuThl OOBEKTOB AaBTOPCKOTO U CMEXKHOTO IpaBa
(cenanibHble METKA Ha JHMCKaX, XYJI0KECTBEHHBIX NPOU3BEACHUSX U T.I.),
KOTOpbI€ H3BECTHHI TOJBKO MPAaBOOOJAATEII0, €ro COTPYJAHUKU U HHBIC
CBSI3aHHBIE C HUM JIMIIa MOTYT OBITh BBI3BaHBI B CyJ TOJBKO B KadyeCTBE
CBHJICTEIIEH.

[TonsitTue KOHTPa(aKTHOCTH SK3EMIUIIPOB MpousBeAeHU U (W) (OHOrpaMM
aBiAeTCs opuanueckuM. [loaTromy Bompoc O KOHTpa(akTHOCTH SK3EMILIIPOB
POU3BECHUN WK (POHOTPAMM HE MOXKET CTABUTHCS NIEPEJ] IKCIIEPTOM.

16. KoHntpadakTHBIMH SIBISIOTCS DK3EMIUISAPHI MPOW3BEICHUS U (POHOTPAMMBbI,
W3TOTOBJICHUE M PACHPOCTPAHEHHE KOTOPHIX BIIeUeT 3a COOOM HapyllieHue
aBTOPCKMX M CMEXHBIX mpaB. Hampumep, nmpaBOMEpHO BOCHPOU3BEICHHBIE U
pacrnpocTpaHsieMble Ha TEPPUTOPUU APYTOM CTpaHbI SK3EMIUISIPbI TPOU3BEACHUM,
HE IIPEJHA3HAYCHHBIE U1 PACIpPOCTPAHEHUs Ha TeppuTopun Poccuiickoi
denepanuu, SIBASIOTCS KOHTPA(PaKTHBIMU MPU PACTIPOCTPAHCHUHM HA TEPPUTOPUU
Poccuiickonn @enepanum.

Hapymienne  CymecTBEHHBIX  YCIOBHMM  aBTOPCKOTO  JIOTOBOpA  SIBJISIETCS
HApYUICHHUEM aBTOPCKOTO MpaBa, TaK KaK yKA3aHHBIE JIEUCTBUS OCYLIECCTBIISIOTCS
3a IpeaesiaMy ITPaBOMOYH M, TPEAOCTABIEHHBIX aBTOPOM.

OK3eMIUTSphl  MPOM3BENCHU ©  (POHOTPAMM, H3TOTOBICHHBIE ©  (WJIN)
pacnpocTpaHEHHbIE C HAPYIIEHHUEM CYIIIECTBEHHBIX YCIOBHII JOTOBOpa O Iepeaayde
UCKJIFOYUTEIBHBIX TIpaB, SBJSIOTCS KoHTpadakTHhiMM. B wacTtHOCTH, eciu
BOCIIPOU3BEJICHUE TPEBBIINIACT THUPAXK, MPEAYCMOTPEHHBIM B JIOTOBOpPE, TO
MPEBBIIIIEHUE TUPAXKa CIEAYET paccMaTpUBaTh Kak HApyIIEHHWE aBTOPCKOrO IpaBa
Y CMEKHBIX ITPaB.

KonTtpadakTHBIMH SBISIOTCS U K3EMIUISIPHI IPOU3BEICHNUN U 0OBEKTOB CMEKHBIX
paB, B KOTOPBIX HapsAy C MPAaBOMEPHO MCIOIb3YEMBIMU O0OBEKTaAMH aBTOPCKOTO
mpaBa M CMEXKHBIX TPaB HKCHOIB3YIOTCS HEMPABOMEPHO BOCIPOU3BEICHHBIC
(HampuMep, TJIaBa B KHUTE, paccKa3 WM CTaThsl B cOOpHUKE 100 oHOrpaMma Ha
J1000M MaTepUAIbHOM HOCHUTEIIE).

JIuno, ocyuiecTBUBILEEe MOAOOHOE BOCIPOU3BEIIEHUE, MOXKET 3a CBOM CUET
YAQUIUTh KOHTpAa(aKTHBIE AJIEMEHTHI W3 HK3EMIUISIPOB MPOU3BEACHUS U (WJIM)
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00BEKTOB CMEXKHBIX MpaB. B TakoM cilydae 3K3eMILISpbl MPOU3BEACHUM U (WJIH)
00BEKTOB CMEKHBIX IIPAaB HE OYAYyT CcUMTAThCs KOHTpadakTHbIMU. OJITHAKO 3TO HE
OCBOOOKIAET HAPYIIUTEINS OT IPakJaHCKO-IIPABOBOM OTBETCTBEHHOCTH IO 3aKOHY
Poccuiickoit ®eaeparuu «O6 aBTOPCKOM MPaBE U CMEKHBIX IIPABaAX».

17. IlpaBo aBTOpCTBA, MPAaBO Ha WMsl, MPABO Ha OOHAPOJOBAHUE, MPABO HA OT3HIB,
[IPAaBO HA 3ALIUTY PENyTAlHUU SIBIIAIOTCS JIMYHBIMU HEMMYIIECTBEHHBIMU MPABAMHU.
[TosTromy B coorBeTcTBUU cO cTathed 208 I'paxkpgaHckoro kojekca Poccuiickoit
denepanun Ha TpeOOBaHUS O 3allUTE OSTUX TMpPaB HCKOBas JaBHOCTh HE
pacnpoCTpaHsETCS.

K uckoBbIM TpeOOBaHMSIM WMYIIECTBEHHOTO XapaKTepa, HAMPUMEP K B3BICKAHUIO
TOHOpapa IO JOTOBOPY aBTOpa C TOJb30BaTeNIeM, MPUMEHSETCS OOIUN CpPOK
MCKOBOM JaBHOCTU B COOTBETCTBUM CO cTaTbel 196 I'paxkmaHckoro kojaekca
Poccuiickon @enepanum.

18. Ocoboe BHUMaHUE CyJlaM HE0OXO0IMMO oOpaliaTh Ha MEpbl 00ECIICUCHHS HCKa
10 JieJIaM O HapyIIEHWH aBTOPCKOTO IpaBa M CMEXKHBIX IPaB C y4eTOM OOBEKTa
3aIUTBl ¥ BO3MOYKHOCTH BBIHECCHHS PEIICHHUSA, KOTOPOE OOECIeUUT 3alluTy
HapyIIEHHBIX TpPaB M BOCCTAHOBJICHWE IIOJIOKEHUS, CYIIECTBOBABIIECTO 0
HapyIIEHUs TPaB, a TaKKe MPEAOTBPATUT AAIbHEHUININE HAPYIIECHUS TTPaB aBTOPOB
u obOnamaTeneii CMeXHBIX MpaB. O0ecIeUnTeIbHBIC MEPhI IOKHBI OBITh IPUHSITHI
IIPU HAJIMYWH JOCTATOYHBIX OCHOBAHWM HA CTAJIMM IIPUHATHS HCKOBOTO 3asBICHUS
K IPOM3BOJICTBY CY/Ia.

PaccmatpuBast Borpoc 00 oOecrieueHnH ucka 1o ey O 3allluTe aBTOPCKOro IpaBa
WM CMEXHBIX TpaB, CYI CYyIbsl WIH JIOJDKEH PYKOBOJICTBOBATHCS HE TOJBKO
cratbsiMu 139 — 146 I'paxkmaHckoro mnpoleccyalbHOro Kojekca Poccuiickoit
deneparuu, HO U ctatheit 50 3akoHa Poccuiickoit denepannn «O6 aBTOPCKOM
MpaBe U CMEXHBIX MPaBaxy.

[Tpu mpunsTHM pemieHus o0 oOecrneYeHUH MCKa MO JaHHOW KaTeropuu Jel Cyn
WM CyJbs 0053aH MPU HAJTUYUM JOCTATOYHBIX JIAHHBIX O HAPYIIEHUH aBTOPCKHUX
WIM CMEXHBIX NPAaB BBIHECTU OINPEJCICHHE O PO3bICKE U HAJOKEHUU apecTa Ha
AK3EMIUISIPbl MPOU3BEACHUN WM (DOHOTpAMM, MPEINONOKUTENBHO SBISIOMIAECS
KOHTpa(aKTHBIMU, a TAKK€ Ha MaTepHalibl 1 000pyJOBaHUE, MpEeAHA3HAYEHHbBIC
JUISl U3TOTOBJIEHUSI W BOCIIPOMU3BEJEHUS YKa3aHHBIX AK3EMIUISIPOB MPOU3BEIECHUN
i poHorpamMm. B HE0OXOAMMBIX Caydasx CyJ WM CyJbs 00513aH PEUIUTh BOIPOC
00 U3BATHUM H3TUX DSK3EMIUBIPOB MPOU3BEACHUN WM (QOHOrpaMM, a TaKKe
MaTeprasoB U 000pyAOBaHUS U O IIEpelade UX Ha OTBETCTBEHHOE XPaHEHHE.

[IpuHumass  permieHde O  CHEUAIbHBIX  croco0ax — oOecreueHusl  HMCKa,
nepeuucieHHbix B cratbe 50 3axoHa Poccuiickoit @enepannn «O0 aBTOPCKOM
MpaBe M CMEXHBIX MpaBax», CyJ WU CyAbsl JOJDKEH YyKa3aThb B OIpEEICHUU
JIOCTATOYHBIE OCHOBAaHHUS, MO3BOJAIOIIME I10Jararb, YTO OTBETYMK JIMOO HHBIE
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JULa  SIBISIFOTCS  HApyIIUTEISIMU  aBTOPCKOTO IIpaBa WJIM CMEXHBIX IIPaB.
Omnpenenenre cyaa HE JOJDKHO COAEPXaTh BBIBOJBI IO CYLIECTBY BO3HUKILIETO
CIOpa U NMPEAONPENENIATh PELICHUE IO JEIy.

19. UcnonHenue omnpeneneHus cyaa 006 oOecreueHuu Ucka ¢ ykasaHhueM crioco0oB
o0ecrieueHusI HCKa O 3aIUTEe aBTOPCKOTO MPaBa U CMEXKHBIX IPAB OCYIIECTBISETCS
HEME[UICHHO B TOpPSAJKE, YCTAaHOBJICHHOM [UIsl  WCIOJNHEHHS  CyAeOHBIX
IIOCTAHOBJICHUM.

20. OOBEKTHl aBTOPCKOTO MpaBa — 3TO MNPOU3BEACHHUS HAYKH, JUTEPATYpPhbl U
UCKYCCTBa, SIBJISIOLIUECS PE3yIbTaTOM TBOPUYECKOW AESITEIbHOCTH HE3aBHUCUMO OT
Ha3HAuYEHUS U JOCTOWHCTBA IIPOU3BEICHHIA, a TAKXKE OT CIIOCOOOB UX BHIPAXKECHUSI.

[Iporpammbl 171l AMEKTPOHHBIX BBIYUCIAUTENbHBIX MamuH (DBM) oTHocsaTcs K
JUTEPATYPHBIM MPOU3BEICHUSIM, a 0a3bl JAHHBIX — K COOPHUKAM, TaK KaK M0 CBOEH
MPUPOJIE OHU SABJISIIOTCSI COCTABHBIMU MPOU3BEICHUSIMHU.

21. Cymam cnenyer oOpaTuTh BHHMaHHME Ha TO, 4YTO MEpeYeHb OOBEKTOB
aBTOPCKOr0 MpaBa, coaepkaliuiicss B ctatbe 7 3akoHa Poccuiickoit ®denepanuu
«O0 aBTOPCKOM TIpaBe M CMEXKHBIX MPaBax», HE ABJISCTCS HCcUepIbIBatomuM. Jlis
OTIpe/IeJICHUs] WHBIX TPOU3BEICHUI B KayecTBE OOBEKTa aBTOPCKOTO IpaBa
HEOOXOMMO YYUTHIBATh TMOJIOKEHUsT cTathu 6 3akoHa Poccuiickoit denepanuu
«O0 aBTOpCKOM TMpaBe W CMEXKHBIX MpaBax». [IpaBoBoil OxpaHe B KauecTBe
00bEKTa AaBTOPCKOTO TpaBa TMOJJICKUT TMPOU3BEJACHUE, BBIPAKCHHOE B
00BbEeKTUBHOUN (hopMe, a He ero cojepkaHue. He oXpaHsoTCs aBTOPCKUM MTPaBOM
UJIeH, METO/IbI, IPOLIECChI, CUCTEMBI, CIOCOOBI, KOHIICTIUHY, IPUHIIUIIbI, OTKPHITHSI,
dakTtbl (myHKT 4 cTath 6 3akoHa Poccuiickoit @eaepannn «O0 aBTOPCKOM IpaBe
U CMEXHBIX TIpaBax»). Hanpumep, maxmarHas mapTusi, METOIUKH O0yUEHHUS.

K oObexkram aBTOPCKOTO TpaBa MOTYT OTHOCHTHCS HA3BaHUSI IPOU3BEIICHUI,
dpasbl, CIOBOCOYETAHUS M WHBIE YAaCTU NPOU3BBEICHUS, KOTOPHIE MOTYT
MCIOJIb30BaThCSI CAMOCTOSITENBHO, ABJISIOTCA TBOPUECKUMU U OPUTHUHATTLHBIMU.

22. Od¢uuuanbHble CHMBOJIBI OPraHOB MECTHOIO CaMOYIPABIECHUS W HWHBIX
MYHHUIUIIATBHBIX 00pa30BaHUN MOAJIEkKAT TOCYNapCTBEHHON peructpanuu. [Ipaso
Ha Oo(QuIMaNbHBIA CHUMBOJ, BHECEHHbIH B TOCYJAapCTBEHHBIH  PErUCTp,
IPUHAJICKUT 00JIaJaTeNlt0 CBUJETENIbCTBA O €ro perucTpauuu. B cBsa3u ¢ atum
ouIMaTbHBIE CUMBOJIBI HE SIBISIIOTCS OOBEKTaMU aBTOPCKOTO MpaBa M HAa HHUX
pacmpocTpaHsieTcs JAelcTBUEe ab3ama Tperbero crtaTthu 8§ 3akoHa Poccuiickoit
®denepanuu «O6 aBTOPCKOM IMPaBE U CMEXKHBIX ITPaBax».

23. ABTOpCKOE TIpaBO Ha MPOU3BEACHUE HE CBSI3aHO C MPABOM COOCTBEHHOCTH Ha
MaTepHalbHbIA 00BEKT, B KOTOPOM IMpOU3BEJEHUE BbIpakeHo. [lepenaua npaB Ha
MaTepUalbHbBIA OOBEKT HE BIJIEUET TNepefadyy MpaB Ha HCIOJIb30BaHUE
IIPOU3BEICHUS.
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24. PacripocTpaHeHHE 3K3EMIUISIPOB MPOU3BEACHUN MK (oHOrpaMM Oe3 cornacus
aBTOpa WU MpOU3BOAUTENS (poHOrpamMmbl M 0€3 BBIILIATHl BO3HATPAXKICHUS
JIOITYCKAEeTCsl TOJBKO B CIyYasiX, IPEAyCMOTPEHHBIX 3aKOHOM, B YAaCTHOCTHU, €CIIU
AK3EMILUIIPBl [IPAaBOMEPHO OIYOJIMKOBAaHHBIX IPOU3BEICHUS WIM (POHOTPAMMBI
BBEJICHBI B TPAXIaHCKUIM 000pPOT MOCPEICTBOM UX MPOAaxu (IMyHKT 3 craThu 16 u
nyHKT 3 crtateu 38 3akona Poccuiickoii ®denepanuu «O06 aBTOPCKOM TpaBe U
CMEXHBIX MpaBax»). Ho U B 3TOM ciiy4yae pacnpoCTpaHEHUE TaKUX IK3EMIUIIPOB
npousBeneHud U (uiau) (HoHOrpaMM HE JOJKHO HapyllaTh aBTOPCKOE MPaBO U
CMEeXHble npaBa. Hampumep, OHO HE [OJDKHO HapylaTb TEPPUTOPUAIbHBIC
OTpaHUYEHUS IO PACIIPOCTPAHEHUIO, UCTIONB30BATHCA JIJIs1 BOCIIPOU3BEACHMUS.

[Ipu 3TOM cnegyeTr y4MTHIBaTh, YTO MPABO Ha PACHPOCTPAHEHUE HK3EMIUISIPOB
POU3BEAEHUS WM (POHOTPAMMBI IIyTEM CIaYd UX B MPOKAT MPUHAIJIEKUT aBTOPY
WJIM MIPOU3BOIUTENO (POHOTPAMMBI.

25. Pa3memenne OOBEKTOB aBTOPCKOTO TMpaBa W (WJIM) CMEXKHBIX IpPaB B
TEIEKOMMYHUKAIIMOHHBIX CETAX, B YaCTHOCTH, B ceTu VHTepHeT, sBuseTcs
WCIIOJB30BaHUEM JaHHBIX OOBEKTOB B COOTBETCTBHMU C ITYHKTOM 2 CTaTthl 16
yKa3aHHOro Bbllle 3akoHa. Tak, 3amuch MPOU3BENECHUS WIM OOBEKTa CMEKHBIX
npaB B  MaMATh  DJEKTPOHHOW  BBIYMCIWTENbHOW  MAIlIUHBI  SABJISETCS
UCIIOJB30BAaHUEM, €CIM 10 WHUIMATHBE JIMIA, COBEPIIMBIIETO 3allUCh,
HEOMpPEACICHHBIN KPYr JIMI[ TMOJy4aeT JOCTyH K JTOMY MPOU3BEACHUIO WIIU
00beKTy CcMeXHbIX TpaB. Co3naHHble (MOJYyYEHHBIE) B pPE3YyJbTaTe€ TaKOIo
UCIIOJIb30BAHUSL DK3EMIUISIPhI MPOU3BENCHUM WM OOBEKTOB CMEXHBIX IpaB C
HapymenueM 3akona Poccuiickoit ®eneparnun «O0 aBTOPCKOM MpaBe U CMEXKHBIX
MpaBax» SBJISIOTCS KOHTpA(PaKTHBIMHU.

JIuna, ocylecTBUBIIME TOAOOHBIE JAEUCTBUS, MPU3HAIOTCS HAPYIIUTEISAMU
aBTOPCKOro mnpaBa U (Wiau) CMEXHbIX MpaB. K ykazaHHbIM JMlIaM MOTYT OBITh
OTHECEHbl, B YAaCTHOCTH, BJAJEJNIbLIbI caiiTa, Ha KOTOPOM OBUIM pa3MEUICHbI
KOHTpa(aKkTHbIE POU3BEICHUS WM OOBEKTHI CMEKHBIX MPaB.

26. Ecniu mpou3BeIeHUE CO3/1aH0 0 CIIyKeOHOMY 3aJlaHuI0 paboToaTelNs U 3a €ro
c4eT MO0 B MOPSIKE BHIMOTHEHUS CITY>KEOHBIX 00sS3aHHOCTEH, MPEyCMOTPEHHBIX
TPYAOBBIM JIOTOBOPOM, TO B COOTBETCTBHU C 3aKOHOM HMCKJIIOUUTENIbHbIE NTpaBa Ha
UCIIOJIb30BaHUE 3TOTO TMPOU3BEACHUS IepexoasT K pabotomatento. Ilpu stom
JUYHbIE HEUMYIIECTBEHHBIC MpaBa HE OTUYKIAIOTCS U OCTAIOTCS 32 aBTOPAMH —
¢usnueckumu smnamu. [IpaBa Ha mpouw3BencHUs, CO3JaHHBIE BHE PaMOK
TPYAOBOTO JIOTOBOpa WJM CIy)XeOHOTO 3aJaHWsi, HE MOTYT CUYHUTAThCA
nepeJaHHbIMA pabOTO/NaTeNI0 HAa OCHOBAaHWU 3aKkoHa. Hampumep, wimrocTpanuu
paboOTHHKA K CTaThe, CO3JAHHOMW B MOPSJKE CIYy)XeOHOTO 3aJaHus, HE MOTYT
paccMaTpuBaThCS Kak CIy>KeOHO€ MPOU3BEACHUE, €CIM OHH HE MPEAYCMOTPEHBI
TaKUM 33JJaHUEM HII TPYAOBBIM JIOTOBOPOM C pabOTOIaTENIEM.
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PasMep u mopsaoK BbIIIATBI aBTOPCKOTO BO3HATPAXKICHHS 32 KaXKIbIA BHJI
UCITIOJIb30BAHUS CIIYKEOHOTO MPOU3BENICHUS YCTAHABIMBAIOTCS JOTOBOPOM aBTOpa
¢ paboronarenem. Takoit TOroBOp HOCHUT TPaKIaHCKO-TIPABOBOM XapakTep, U Ha
HETO PacIpOoCTPAHSIIOTCS 00IIKE IPaBHIIa O MOPSAIKE 3aKIIOUEHUS JOTOBOPOB.

27. B cnyuae, ecnu mpousBesieHne ObuIo co3naHo a0 3 aBrycta 1992 r., Bompoc o
TOM, KTO SBJISICTCSI 00JlafjaTesieM MpaB Ha HETOo, CJIEYyEeT PelIaTh B COOTBETCTBUU C
HopMamu ['paxnganckoro kojaekca PCOCP1964 roma. B cioywae, eciu
npou3BeAicHue ObLIO co3/iano mnocie 3 aBrycra 1992 r., o a0 3 aBrycra 1993 r.,
BOIIPOC O TOM, KTO SBJISETCA oOjajaTelieM MpaB Ha IPOU3BEACHUE, CIEAYyeT
yCTaHaBIMBaTh N0 HoOpmaM OCHOB IpakJIaHCKOro 3akoHojarenbcTtBa Coroza CCP
u pecrryomuk 1991 ropa.

28. Ilepenaua opranuzanuu >3GUPHOTO WM KaOETHLHOTO BEIIAHHUS B COOTBETCTBUU
co ctarbsimu 4, 40 u 41 3akona Poccuiickoit @eaepanun «O6 aBTOPCKOM IpaBe U
CMEXHBIX TpaBax» SBISETCS OOBEKTOM CMEXHBIX MpaB TaKWX opraHuzanuii. B
nepefayy MOTYT BXOJUTh OOBEKTHl aBTOPCKOTO TMpaBa U Apyrue OOBEKTHI
CMEXHBIX MPaB.

29. UcnonauTeIsIM B OTHOIIICHUH WX MCIIOJIHCHUH MM MOCTAaHOBOK IpHUHAOJIC)KAT
HCKIIOYUTCIIbHBIC CMCKHBIC IIpaBa:

JIMYHBIC HCUMYIICCTBCHHLIC — IIPAaBO HA MM, IIPABO HA 3alllUTy HUCIIOJIHCHHUA HWJIN
ITIOCTAaHOBKH,

MMYILIECTBEHHBIE — MPaBO HA KCHOJb30BAHHE HCIOJHEHUS WA TOCTAHOBKHU B
0001 hopme, BKIOYAs MPABO HA TMOJYYCHHE BO3HATPAKICHHS 32 KaXKIIbIA BH]
UCIIOJIb30BAHUSI UCIIOMHEHUS] WM TocTaHoBKU (cTaths 37 3akona Poccuiickoi
deneparun «O0 aBTOPCKOM MPABE U CMEKHBIX MPABAX»).

OTO 03HAYAET, YTO HCIIOJIb30BAHWUE HWCIIOJHEHHS WA ITOCTAHOBKHU JOITYyCKAaeTCs
IIPU yCJIOBUM BBIILIATHI MCIIOJIHUTENO BO3HarpaxzacHus. [IpaBo Ha momyyeHune
BO3HArpAXKJCHUS SIBISETCS HEOTHEMIIEMOM 4YacCThI0 MCKIIOUUTENBHOTO IIpaBa
VICTIOJTHUTENSL HA UCIIOJIb30BaHUE UCIIOJIHEHNS WA ITOCTAHOBKHY, U HEBBIITOJIHEHNE
3TOro TpeOOBaHMS JOJKHO KBAIM(PUIMPOBATHCS CyJaMH KaK HapylIeHHE
CMEKHBIX IIPaB.

HcnonHuTens HMMEET HCKIIOYHUTEIBHOE MPAaBO HCIOJNb30BaTh M pa3pellaTh
UCIIOJIB30BaTh MCIIOJHEHHWE IIyTEM BOCHPOU3BEACHUSA. OJTO MPaBO OH MOKET
nepesaTbh IO JIOrOBOPY MNPOM3BOAMTENO (POHOIpPAMMbI JMOO OpraHU3aLMH
3(¢UpPHOro WM KabeNnbHOro BellaHus. B TakoMm cilydae JOroBOp IPOU3BOIUTEIS
(doHOrpamMmbl MO0 OpraHu3alMu S(QUPHOTO WIM KaOEIbHOIO BEIIAHUSA C
UCITOJIHUTENIEM JOJDKEH YCTaHaBIMBaTh 00BbEM INepenaHHblX mpas. llpu 3ToMm
CJIelyeT YUYUThIBATh, UTO MPSIMO HE MEpeAaHHbIe MO JI0rOBOPY MpaBa UCIOJIHUTENS
CUMTAIOTCS HENEPETAHHBIMH.
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Pexxnccep-rmocTaHOBIIUK CIIEKTAKIISI TIPUPABHUBACTCS K UCIIOTHHUTEINIO M SBIISETCS
CyOBEKTOM CMEXHBIX MPaB.

30. IIpu paccMOTpeHUH CIIOPOB O COABTOPCTBE HAa MPOM3BEACHHUS, COCTABIAIOLINE
Hepa3pbIBHOE 1IEJI0€, CyAaM CJIENYeT UCXOAUTh U3 (aKTa MPU3HAHUSA COABTOPCTBA
HAa MOMEHT OOHApOJOBaHUS MPOU3BENEHHUSA. IDTO MOXKET OBbITh MOATBEPKICHO
BOJICU3BSABICHUEM COABTOPOB, BBIPAKEHHBIM B JIOTOBOpAax O Mepegadye IMpas,
MyOIMYHBIX 3aBJICHUSAX U T.1I.

31. IIpu nosiy4eHH HECKOIBKUMH HACJIETHUKAMH IO 3aKOHY JIMOO0 MO 3aBEIIAHUIO
aBTOPCKOTO TIpaBa M CMEXKHBIX MPaB HACIEA0AaTeNsl 0€3 BBIJACICHHUS] KOHKPETHBIX
HaCJeTyeMbIX 00BEKTOB aBTOPCKOTO TMpaBa U (MJIM) CMEKHBIX TIPaB CIeAyeT UMETh
B BHUJly, YTO B OJTOM CJly4a€ Yy HACJIECIHHUKOB BO3HUKAET aHAJOTHYHbBIN
HEpa3JeIbHOMY COABTOPCTBY OOBEM IPABOMOYWN B OTHOIICHUHM HACJIEIyEMBIX
paB Ha COBMECTHOE HWCIIOJB30BAaHUE BCEX MPOU3BEACHHN W (UIH) OOBEKTOB
CMEXHbIX TipaB. [lopsSaoK WCMONAB30BaHUS YKa3aHHBIX IIpaB OIpEAEseTCs
NpUMEHHUTENBHO K crathe 10 3akona Poccuiickoit denepanmm «OO0 aBTOPCKOM
MPaBE U CMEXHBIX MTPABAX).

HpaBa, nepemecammne K HaCJICAHUKaM, COCTABJIAIOT HEPA3PBIBHOC ICJIOC, 1 HU OJIUH
N3 HACJICOIHHKOB HC BIIPABC oe3 AOCTATOYHBIX K TOMY OCHOBaHUM 3aIlIPpCTUTD
HCIIOJIb30BAHUC IIPONU3BCACHUS.

B03Harpa)I<I[€HI/IC 3a HUCIIOJIB30BaHHEC ImpaB JOJDKHO pacrpeaciiaTbCA
COOTBCTCTBCHHO HACJICACTBCHHBIM OOJISIM.

32. IlyOnuyYHBIM HMCIOJIHEHUEM ayAHOBHU3YaJIbHOTO MPOU3BEICHUS SIBISETCS €ro
10Ka3 B KMHOTeAaTpax, MHBIX MECTAX, OTKPBITHIX JJI1 CBOOOIHOTO MOCEIEHUS, WIH
B MECTax, IJl¢ NPUCYTCTBYET 3HAYUTEIBHOE YMCIIO JIML, HE NPUHAICKAIIMUX K
OOBIYHOMY KPYTY CEMBH.

Petiiast Bormpoc o ToM, OTHOCSITCS JIM JIUIla K OOBIYHOMY KPYTy CEMbH, HEOOXO0IUMO
YYUTBHIBATh POJICTBEHHBIC OTHOIICHHUS MW JIMYHBIC CBS3HM, IMEPUOJIBI OOIIEHUS,
XapaKkTep B3aMMOOTHOIIIEHUH U IPYTHUE 3HAUMMbIe 00CTOATEILCTBA.

33. ABTOp MY3BIKQJIBHOTO MPOU3BENCHHUS (C TEKCTOM WM O€3 TEKCTa) UMEET MPaBO
Ha BO3HATrpaXJCHHE 3a IMMyOJIMYHOE HCIIOJHEHHE MY3BIKaJbHOTO MPOU3BEICHUS
Ipy KaXJIOM MyOJMYHOM TOKa3e ayAHOBH3yaJIbHOTO Mpou3BeleHUs (MYHKT 3
cratb 13 ykazaHHOTO BbIlI€ 3aKOHA), B TOM YHWCIE€ B KMHOTeaTpax. B ciyuae
HEBBIIIATHl 3TOr0 BO3HATPAXKIEHUS OH MMEET NPaBO JIMIIb HAa €ro MOJyYeHHE.
3asBJICHHBIC TaKUM JIMIIOM TpeOOBaHUs, MPEAyCMOTpPEHHbIe cTaThel 49 3akoHa
Poccuiickoii ®@enepanun «O0 aBTOPCKOM IpaBe M CMEKHBIX IMPaBax», HE MOTYT
OBITH yIOBJIETBOPEHBHI.
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[Ipu aTOM ClieyeT UMETh B BUY, YTO JJAHHOE MPABO MPUHAJICKUT HE TOJIBKO TEM
aBTOpaM, YbU MY3bIKaJbHbIC MPOU3BEACHHS CHEUUATBHO CO3/JaHbl [JISI 3TOTO
ayJIMOBU3YaJIbHOTO TPOM3BENCHUS, HO M aBTOpaM, YbH MY3bIKAJIbHbBIE
NPOU3BEJCHUSI CYIIECTBOBAJIM paHEE M BOILIM COCTABHOM 4YacThio B
ayJIMOBU3YyaJIbHOE MPOU3BEICHHE.

34. Ilpu ucuyMCIEeHUN CPOKOB OXPaHbl aBTOPCKOTrO IpaBa U (MUJIM) CMEKHBIX IMPaB
HEO0OXOJIMMO UMETh B BUJY, UTO OTH CPOKH OINPEEISIOTCS 10 3aKOHOIATEIbCTRY,
JIECTBOBABIIEMY Ha MOMEHT BO3HHKHOBEHHUsI NpaB C YYETOM HU3MEHEHHUH,
BHECEHHBIX MOCIIEIYIOIIUMU HOPMATUBHBIMHA AKTAMH.

[Tpunsteiii B 1993 rony 3akon Poccuiickoii @eaepammu «O0 aBTOPCKOM TMpaBe U
CMEXKHBIX IMpaBax» YBEJIUYWJ YCTAHOBIICHHBIM ['pa’kIaHCKUM  KOJEKCOM
PCOCP1964 ronma 25-neTHHil CpOK OXpaHbl aBTOpPCKOro mpasa Ao S50 ier.
denepanbHbIM 3akoHOM OT 20 utosisg 2004 r. Ne 72-D3 «O BHECeHUH U3MEHEHUM B
3akon Poccuiickoit ®enepammu «O0 aBTOPCKOM IMPaBE M CMEXKHBIX IPaBax»,
BCTyNUBIIMM B cwity ¢ 26 uronss 2004 r., cpok JeHCTBUSL aBTOPCKOIO IpaBa
yBenuueH 70 70 net (cratbs 27 3akoHa Poccuiickoit @enepannu «O06 aBTOPCKOM
NpaBe U CMEXHBIX MpaBax»). JlaHHBIA CPOK MPUMEHSETCS JIMIIh K aBTOPCKOMY
npaBy, i CMEXHBIX IpaB CpPOK oOxpaHbl coctaBiser 50 ner (crarbs 43
YKa3aHHOTO BBIIIE 3aKOHA).

Cpok nieficTBUSI aBTOPCKOTO IpaBa U (MJIM) CMEXHBIX MpaB MPUMEHSETCS BO BCEX
ciaydasix, korga 5S0-meTHU CpoK JEUCTBUS aBTOPCKOTO TMpaBa M (MJIM) CMEKHBIX
npaB He uctek K 1 suBapst 1993 r. (myHkT 3 nocranosienus Bepxosuoro CoBera
Poccuiickoii @eneparuu ot 9 urong 1993 r. Ne 5352-1 «O nopsnke BBeIICHHS B
nercteue 3akoHa Poccuiickoit ®@eneparuun «O0 aBTOPCKOM MpaBe M CMEKHBIX
npaBax»), B TOM YUCJE U JUIsl MPOU3BENCHHI, Ha KOTOPbIE UCTEK 25-JIETHHUI CPOK
OXpaHbI.

Bwmecte ¢ Tem, eciau paHee yCTaHOBJIICHHbBIA 50-JI€THUH CPOK OXpaHbl aBTOPCKOTO
npaBa ucTeKk 10 26 wutons 2004 1. — marel OQUIMAIBHOTO OMYOIMKOBAHUSA
W3MEHEHMM, BHECEHHBIX B 3akoH Poccuiickoit denepannn «OO6 aBTOPCKOM IIpaBe U
CMEXKHBIX TpaBax», TO 70-J€THUH CPOK OXpaHbl K 3TUM MPOU3BEICHUSIM HE
MPUMEHSETCHL.

Hcuncnenne CpokoB OXpaHbl aBTOPCKUX U (MJIM) CMEXKHBIX MpaB HauMHaeTcs c 1
SIHBapsl TOJa, CIEAYIOIIEro 3a ro0M, B KOTOPOM MMEJI MECTO FOPUAMYECKUN (aKT,
SBJISIFOLLIAICS OCHOBAHUEM JIJI Hayalla TEYEHHUs CPOKa.

35. Ucuucnenue cpoka JEWCTBUSI aBTOPCKOIO MpaBa Ha MPOU3BECHHUE, CO3/JaHHOE
B COABTOPCTBE, JEUCTBYET B T€UEHHUE BCEW KU3HU aBTOPOB U 70 JIET mocie cMepTu
MOCJEAHETO ABTOPA, MEPEKMUBUIETO APYTMX COABTOPOB. JlaHHOE MOJIOKEHUE
IpPUMEHSETCA K MPOU3BEECHUIO B LIEJIOM HE3aBUCHUMO OT TOr0, 00pa3yeT JIM TaKoe
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IMPOU3BCACHHUC HCPA3PLIBHOC 1CJIIOC HIM COCTOUT U3 IIB.CTGI\/’I, NMCIOIIINUX
CaMOCTOATCIIBHOC 3HAYCHUC.

36. B nynkre 2 crateu 13 3akona Poccuiickoii ®enepanuu «O0 aBTOPCKOM ITpaBe
U CMEXHBIX IpaBax» IMPEJyCMOTPEHO, YTO IIpaBa, IEepeAaHHbIE AaBTOPaMHU
ayJIMOBU3YaJbHOTO IPOU3BENCHHSI €ro W3rOTOBUTENO, JACHCTBYIOT B TEUEHUE
CpOKa JE€WCTBUS aBTOPCKOrO TMpaBa Ha ayJUOBU3YyaJIbHOE IPOU3BE/ICHHUE.
ITockonpky aBTOpamMH ayJIMOBU3YaJbHOI'O MPOU3BEICHUS SIBIAIOTCS peEXUCCEp-
IOCTAaHOBIIMK, aBTOP CIEHApUS M aBTOP MY3BIKAJIBHOIO IPOU3BEACHUS,
CHEIHMAJIBHO CO3JaHHOrO JJI1 JAHHOIO ayJAHUOBH3YaJbHOI'O IPOU3BEACHHUS, CPOK
OXpaHbl MpaB Ha ayAMOBHU3yaJbHOE MPOU3BEIACHUE OIPEAENseTCS HUCXOIsd U3
nosio>keHuit nmyHkra 4 crateu 27 3akona Poccuiickoit deaeparuu «O0 aBTOPCKOM
IIpaBe U CMEXHBIX IPaBax».

37. Hauano TeyeHus Cpoka OXpaHbl CMEKHBIX MpaB Ha (OHOIPaMMy HauMHAETCS C
dakTta mepBOTO OMNMyOJUKOBaHUS (POHOTPAMMBI JHOO €€ TEepPBOIMl 3amucH, €Ciu
¢dboHorpamma He ObLIa onyoOMKOoBaHa B TeueHue 50 Jer.

Panuo- u Tenenepenauu (rnepenayd B 3gup), B OTHOIICHUH KOTOPBIX HE ucTek 50-
JIETHUMA CPOK C MOMEHTa MPaBOMEPHOI0 OOHAPOIOBAHUS WM CO3JaHUs, €CJIU OHU
He ObUIM OOHApOJOBaHBI, C JaThl BBEJACHUS B JeiicTBUE 3akoHa Poccuiickoii
®enepanuu «O0 aBTOPCKOM TPaBE U CMEXKHBIX IMPaBax» OXPAHSIIOTCA B TCUCHUE
OCTaBIIIETOCS CPOKa KaK OOBEKThl CMEXKHBIX IMpaB (IMMyHKT S5 TOCTAHOBICHUS
Bepxosroro Coseta Poccuiickoit deaepariuu ot 9 urons 1993 r. Ne 5352-1).

38. Vcteuenue cpoka OxXpaHbl MPOU3BEACHUN U (MIM) OOBEKTOB CMEXHBIX MpaB
03HA4yaeT UX Nepexoj B OOIIECTBEHHOE JTOCTOsIHME. B 3TOM ciyyae OHU MOTYT
CBOOOJTHO HMCIOJIB30BAThCS JIOOBIM JIMIIOM O€3 BBIIUIATHI BO3Harpaxiaenus. llpu
ATOM JIMIIAMH, MCHOJB3YIOIMIMMHU TPOU3BEACHUS WM OOBEKTbl CMEXKHBIX IPaB,
JOJKHBI COOJIIOJIAThCSl JIMUHBIE HEMMYIIECTBEHHBIE IpaBa, KOTOPbIE JEHCTBYIOT
OeCcCpoUHO.

39. Hcnonb3oBaHUE TMPOU3BEACHUM, €CIM HMHOE HE YCTAHOBIEHO 3aKOHOM,
JIOMyCKaeTCsl TOJIbKO Ha OCHOBAHUM aBTOPCKOT'O JOTOBOpPA, MPEIAMETOM KOTOPOTO
SBJISIIOTCSI KOHKPETHBIE TTpaBa Ha MCIOJIb30BaHUE, Mepe/laBaeMbIe 10 aBTOPCKOMY
noroBopy. [Ipu 3TOM HaAJIeKUT UMETH B BUAY CIIEIYIOIIEE:

1) Bce mpaBa Ha UCHOJB30BaHUE MPOU3BEICHHS, MPSMO HE MEPEJAaHHBIE IO
aBTOPCKOMY JOTOBOPY, CUUTAIOTCSI HENEPEAAHHBIMU;

2) mpeIMeToM aBTOPCKOIO JIOrOBOpa HE MOTYT ObITh MpaBa HA HCIOJIb30BAHUE
IIPOM3BENICHUH, KOTOPbIE aBTOP MOXET CO3/aTh B OyAyIIeM;

3) mpaBa, nepeaHHble O aBTOPCKOMY JOTOBOPY, MOTYT IEPENaBaThCs APYIUM
JMLaM JIMIIb B CIy4ae, €CI 3TO MPSMO NMPEAYCMOTPEHO B JOTOBOPE;
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4) ecim B aBTOPCKOM JOrOBOpe 00 W3JaHUM WJIM HHOM BOCIPOU3BEICHUU
IIPOU3BEJICHUS BO3ZHATPAXACHHUE ONpeesieTcs] B BUie (PUKCUPOBAHHOM CYMMBI, TO
B JIOTOBOpPE JIOJDKEH OBITh YCTAHOBJIEH MAaKCHUMAJIbHBIA THUpaX MPOU3BEICHUS.
DK3eMIUIAPhI MPOU3BE/ICHUN, BOCIPOU3BEACHHBIE CBEPX YCTAHOBICHHOTO TUPAXKA,
SBISIIOTCS  KOHTpadakTHhIMH. JIt0Oble TPOOHBIE M TEXHOJIOTHYECKHUE THUPAKH
JOJKHBI BXOJUTH B YCTAHOBJIEHHBIN JJOTOBOPOM pa3Mep TUpaxka.

40. C aBropamMu TIPOU3BEICHUM, BOIICAIIMX COCTABHOM  4YacThl0 B
ayJIMOBU3YaJbHOE MpOU3BeIcHUE (KaK CYIIEeCTBOBABIIMX paHee, TaK U CO3JIaHHBIX
B Ipolecce paboThl HaJ ayJUOBU3yaIbHBIM TMPOU3BEICHHEM), H3rOTOBUTEIEM
ay/IMOBU3YAJILHOTO TPOU3BEJICHUS JOJKEH 3aKJII04aThCs JOTOBOP O Mepeaade
mpaB B 00beMe, YCTAaHOBJIICHHOM JJOTOBOPOM.

41. be3noroBopHOE HCIOIB30BAHUE MPOU3BENCHUN U (KMIH) OOBEKTOB CMEKHBIX
IpaB MOXET OCYIIECTBIATHCS TOJIBKO B IENSIX M 00beMe, MPSIMO YKa3aHHBIX B
3akoHe. Pemas BOImpoC O NPaBOMEPHOCTH MJEUCTBUM CTOPOH, CYH HOJDKEH
YCTaHOBUTh, COOTBETCTBOBAJIU JIM 3aKOHY I1€JIM 0€3I0rOBOPHOTO MCIOJIb30BAHUS U
HE MPEBBIMIAN JIU 00BEM MCIOJIB30BAHUS TpPEeibl, MPEeIyCMOTPEHHbIE 3aKOHOM
JUTSL TAHHBIX O0OBEKTOB aBTOPCKOTO TMPaBa M CMEKHBIX MPAB.

B coorBercTBuM c mognyHkToM 3 myHkTa 1 crtatem 42 3akoHa Poccuiickoi
®denepanuu «O0 aBTOPCKOM TMpaBe U CMEXKHBIX IIpaBax» JIIOOOE HCIOJIH30BAHUE
opraHuzanue 3pUpHOTO WM KaOEThbHOTO BEIIaHHS K3EMIUIIPOB (POHOTPAMMBI,
OMyOJIMKOBAaHHON B KOMMEPYECKUX IIEJISIX, JJIA nepeaadn B dpup uiam mo kabemto
BO3MOXXHO TOJBKO TIPU COOJIFOJICHWH TOJOXKEeHUW crathu 39 »Toro 3akoHa.
Opranuzarust dpUpHOTO WM KaOEIBHOTO BEIaHUS, HE BBIMOJIHSIONMAS 3TO
TpeOOBaHMeE, ABJISCTCS HAPYIIUTEIEM BHIIIICYKa3aHHOTO 3aKOHa.

42. OOnanmarenssMu aBTOPCKMX M (WJIM) CMEXKHBIX IPaB MOTYT CO3/1aBaThCs
OpraHHu3ally, YMPABISIONINE UX HWMYIIECTBEHHBIMU MpPaBaMU Ha KOJUIEKTUBHOW
ocHOBe. KoJJIeKTUBHOE YIpaBIeHUE UMYILIECTBEHHBIMU MPABaMU OCYILECTBIISIETCS
STUMHU OpTaHM3aAIlMsIMHU B TIpe/esiaX IOJHOMOYHH, TMepeAaHHbIX o0ianarensMu
aBTOPCKMX M CMEKHBIX MpPaB HAa OCHOBE MUCHMEHHBIX JOTOBOPOB, a TAaKKE Ha
OCHOBE COOTBETCTBYIOIIMX JOTOBOPOB C HMHOCTPAHHBIMH OpraHU3AIUsIMH,
YOPaBISIONIMMA aHAJIOTUYHBIMU TIPaBaMH.

Ha ocHoBe moJIyd€HHBIX MOJHOMOYMHI YKA3aHHBIE OPraHWU3alUM MPEAOCTABIISIOT
MOJIb30BATENSIM  JIMUEH3UMM HA COOTBETCTBYIOLIME CHOCOOBI HCIOJIb30BAaHUSA
POU3BEICHUN U OOBEKTOB CMEKHBIX MPAaB.

Takue nUUEH3UM pa3pelarT MCIOJb30BAHUE IMPEIYCMOTPEHHBIMH B HHUX
croco0aMu BCEX MPOU3BEACHUN M 0OBEKTOB CMEXKHBIX MPaB U MPETOCTABISIOTCA
OT MMEHU BceX o00yajaTesel aBTOPCKUX M CMEXKHBIX MpaB, BKIIOYas U TeX,
KOTOpBIC HE MEpPEeNAIM OPraHU3alMu MOJTHOMOYUN B COOTBETCTBUU C ITYHKTOM 2
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cratbu 45 3akoHa (myHKT 3 cratbu 45 3akoHa Poccuiickoit ®enepanuu «O0
aBTOPCKOM IPABE U CMEXKHBIX MPABAX»).

43. Ilepeuncnenusie B ctathe 12 ['paxkmanckoro kogekca Poccuiickoit ®enepanuu
CIOCOOBI 3aIUTHl TPAXAAHCKUX MPaB PACIPOCTPAHSIOTCS Ha 3alIUTY aBTOPCKOTO
npaBa M (MJIM) CMEXHBIX IpaB. B To e Bpems 3akoHoM Poccuiickoii @enepannu
«O0 aBTOPCKOM IpaBe M CMEXHBIX IpaBax» MPEIyCMOTPEHbI ClielraIbHbIC
CHOCOOBl 3alMTHl. DTO KOMIIEHCALMs, BO3MEIICHHE MOPAIbHOIO Bpena Ipu
HapylLIeHUH MMYIIECTBEHHBIX MpaB, KOH(UCKAIMSI KOHTPa(aKTHBIX 3K3EMILISIPOB
npousBeneHud win (onorpamm. [Ipu 3TOM IpaBo Ha BO3MEIIEHHE MOPAIBHOIO
Bpeia MPEJOCTABIEHO TOJIBKO aBTOPY U UCIIOIHUTEIO.

[IpaBo Ha KOMIIEHCAIIMIO TPEIOCTABICHO O00JIAaTENI0 WCKIIOUUTEIBHBIX IPaB.
Jlumy, He obOnagaroneMy UCKIIOYUTEIbHBIMU TTPaBaMU, JOHKHO OBITh OTKA3aHO B
TpeOOBAHUM O KOMIICHCAIIUH.

44. Bpi0op criocoba 3amuThl TPUHAIJICKUT aBTOPY, 00JIaIaTelt0 CMEKHBIX IpaB
WM HTHOMY O0JIafaTelt0 HCKIIOYUTEIBHBIX TPaB, KPOME KOH(PHUCKAIINH.

CornacHo cratbe 49.1 ykazaHHOTO Bbllle 3aKOHa KOHTpa(aKTHbBIE IK3EMILISPHI
npousBeleHu uiauM  (QoHOrpaMM, a TakXKe MarepHalbl U 000pyJOBaHHE,
UCIIONIb3yeMble  JJIi  BOCIPOU3BEACHHUA  KOHTPa(aKTHBIX  HK3EMILISPOB
IpOM3BeIeHNN WK (POHOTPAMM, U MHBIE OPYAHS COBEPILEHUS MpPAaBOHAPYIICHUS
HoJUIe)KaT  KOHPUCKAMM B CyJeOHOM TIOpSiAKE B COOTBETCTBUU  C
3aKkoHoAaTenbCcTBOM Poccuiickon denepannu.

OmHOBPEMEHHO C YKa3aHHEeM O KOH(UCKAIMK B PEHICHUU CyJa HEOOXOIUMO
yKa3aTh 00 YHHYTOXXCHHWU KOH(PHCKOBAHHBIX 3K3EMILISPOB, 32 HUCKIIOYCHHEM
CIy4aeB, KOTJia CyJOM MPUHUMAETCS pelieHue o0 WX mepenade o01amaTesnto
aBTOPCKUX WJIU CMEKHBIX TIPaB IO €To Mpochie.

Pemenne o xoH(pUCKAIMM TPUHUMAETCS HE3aBUCUMO OT TOro, oOpamjaics Jid ¢
JAHHBIM TpeOoBaHueM uctell. [Ipu 3ToM cya B 00s3aTEIbHOM MOPSIAKE BBISICHSAET
MHEHHE o0Jiajaresisi aBTOPCKOTO IpaBa WJIM CMEXHBIX MpPaB O BO3MOXKHOCTHU
YHUYTOXEHUS MO0 TIepenadn eMy KOHTpa(aKTHBIX IK3EMILISPOB.

[Ipencenarens BepxosHoro Cyna
Poccuiickoit Penepanum B.M. JleGenes

N.o. cexperaps [Inenyma, cynbs
BepxosHnoro Cyna
Poccuiickoit @enepanuu C.A.Pa3zymoB
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