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O HEKOTOPBIX BOIIPOCAX, BOSHUKIIINX B CBSI3U C
BBEJEHUEM B JIEUCTBUE YACTH YETBEPTOM
T'PAXKJIAHCKOT'O KOJEKCA POCCHUMCKOH
®EJEPALIUU

B cBs3u ¢ BBeneHMEM B JIEMCTBUE YAaCTH YETBEPTOM | pakmaHCKOro Koaekca
Poccuiickoit @enepanuu (nanee — 'K PO, Konekc) B cyneOHON MpakTUKE BO3HUK
psia BompocoB. B nensix oOecrieueHus: eIuHO00pa3HbIX MOAXO0B K UX Pa3pelIeHUI0
IInenym BepxoBHoro Cyaa Poccuiickoit ®Penepaunu u Ilnmenym Bsicmiero
Apoutpaxknoro Cyna Poccuiickoit ®enepanuu MOCTAaHOBJISIOT JaTh CyAaM
CIEAYIOLINE Pa3bsICHCHUS.

1. Omnpenensis NOABEAOMCTBEHHOCTh JEJ, CBA3aHHBIX C MPUMEHEHHEM
noJjoxeHut yactu yerseproit ['K PO, cynaM HaIJIe:KUT UCXOOUTH U3 CIIETYIOLIETO.

Crnopsl 0 TOM, KTO SABJSICTCS ABTOPOM pE3yJIbTAaTa MHTEIUICKTYAJIbHOMN
NEeATEeIbHOCTH, TTOJABEIOMCTBEHHBI CyaM OOIIeH IOPUCIUKIIUN KaK HE CBSI3aHHBIC C
OCYIIECTBIICHUEM TIPEANPUHUMATEIILCKOW U MHOU SKOHOMHUYECKOM JIESATEIIbHOCTH.

[ToiBEIOMCTBEHHOCTh CIIOPOB O HAPYIICHUSX HWHTEIJIEKTYyalbHBIX MpaB Ha
pe3yJIbTaThl UHTEIJIEKTYAIBHON JIESITEIbHOCTH W MPUPABHEHHBIE K HUM CPEICTBA
WHJMBUAYAIN3AMN IOPUIAYECKUX JUI, TOBAPOB, PabOT, YCIYT U NPEANnpUsITHil, 00
YCTAaHOBJIEHMM  MAaTEHTOoOOJajaresis, O  IMpaBe  NPEXKICNOJb30BAaHUI U
MOCJICTIONH30BAHUS, & TAKXKE CIIOPOB, BHITEKAIOIIUX U3 JOTOBOPOB 00 OTUYKICHUU
VCKJIFOUUTEIBRHOTO TIPaBa M JIMIIEH3UOHHBIX JOTOBOPOB, OMPEAEISAETCS HUCXOAS U3



CY6'I>€KTHOFO COCTaBa YYaCTHHKOB CIIOpa, CCJIH TaKoOU CIIOp CBA3aH C
OCYHICCTBJICHUCM HpCHHpHHHMaTGHLCKOﬁ 1 MHOM SKOHOMHYECKOM ACATCIIBHOCTH.

Bonpocsl npuMenenusi @enepajbHoOro 3akona «O BBeIeHUM B J1eHCTBHE YaCTH
yeTBepTo I'pamaanckoro kogexkca Poceuiickoun Megepamum»

2. Yactp yetBeptas ' K PO BBeaena B aeiictue ¢ 01.01.2008. B cuity crateu
5 ®enepanbHOro 3akoHa oT 18.12.2006 Ne 231-D3 «O BBeJeHUU B ICUCTBUE YacCTH
yeTBepTor ['paxkmanckoro koxaekca Poccuiickoii @enepanun» (ganee — BBoaHBIN
3aKOH) OHAa MPUMEHSAETCA K MPAaBOOTHOUIEHUSM, BOZHHKIIMM IOCII€ BBEIECHUS €€ B
neiictue. [lo npaBooTHOmEeHus M, Bo3HUKIIUM 110 01.01.2008, ona mpumensiercst k
TEM TpaBaM U 0013aHHOCTSIM, KOTOphie BO3HUKIHM Tociie 31.12.2007.

VYka3zaHHOE 03HA4aeT, B YaCTHOCTH, CIIEAYIOLIEE.

2.1. Ilpm paccMOTpeHMHM JeJI O HapyLIIEHHWAX IpaB Ha PE3yJIbTATHI
WHTEIJUIEKTYallbHON JiedaTelbHOCTH, nonyieHHbX 10 01.01.2008, cymam cinexyet
PYKOBOJCTBOBATHCS 3aKOHOIATEIBCTBOM, JEHCTBOBABIINM JI0 BBEJICHHUS B JCHCTBUE
yactu yetBeptor [' K POD.

Tak, ecnu JIUIIOM JOIYIIEHO HE3aKOHHOE BOCIPOM3BEACHHUE MPOU3BEACHUS
no 01.01.2008, a pacnpocTpaHeHHWE €ro KOHTpadaKTHOrO  3K3eMIUIIpa
ocymectBieHo mnocie 31.12.2007, npemo B 4YacTM HapyuwleHus IpaBa Ha
BOCIIPOU3BEJEHUE JIOJDKHO pacCMaTpuBaThbCcsi B COOTBETCTBUU C  3aKOHOM
Poccuiickoii ®enepanuu ot 09.07.1993 No 5351-1 «O6 aBTOpCKOM TMpaBe u
CMEXHBIX MpaBax» (Hajgee — 3aKOH 00 aBTOPCKOM INPaBE), B YaCTH HAPYIICHHS
IpaBa Ha pacrpoCTPaHEHUE — B COOTBETCTBUU C IMOJIOXKEHUSMU YacTH YETBEPTOU
'K PO.

2.2. [lpn paccMOTpeHUH A€ O MPU3HAHUM WHTEIJICKTYyalbHBIX IMpaB (IIpH
OPUMEHUMOM  pPOCCHICKOM TpaBe) TMOJUIEKUT MPUMEHEHHUIO POCCUICKOE
3aKOHOJATEIBCTBO, IEHCTBOBABIIEE HA MOMEHT BOZHUKHOBEHUSI COOTBETCTBYIOILIETO
npaBa. Tak, aBTOp IPOU3BEIACHUS OIPEAEISIETCS Ha OCHOBE 3aKOHOIATENbCTBA,
JICIICTBOBABILIETO0 HA MOMEHT €T0 CO3JaHMsl; aBTOp U300pETeHMsI, TIOJIE3HON MOIEH
WJIN [IPOMBIIIJIEHHOTO 00pasiia — Ha OCHOBE 3aKOHOATeNIbCTBA, ICHCTBOBABIIETO Ha
JaTy TMOJIay 3asBKM Ha BbIJady MATEHTAa Ha 3TO M300peTeHue, MOJE3HYI0 MOJENb
WJIM IPOMBIIIJIEHHBIN 00pasel.

2.3. Ilpu ocnapuBanuum  pemieHuid  DepepanbHOl  CcOykObl 1O
WHTEJUIEKTYallbHOM COOCTBEHHOCTH, NATEHTaM MW TOBAapHbIM 3HaKaM (janee —
PocnaTeHT) cyapl MOMKHBI yYWMTHIBATh: 3asBKM HAa BblJady MATEHTa, 3asiBKU Ha
TOBApHBINA 3HAK, a TAKXKE 3asBKM Ha HAMMEHOBAHHE MECTa MPOUCXOXKICHUS TOBapa
NoJJIekKaT  paccMOTpeHuro  PocmaTeHTOM B NOpAJKE,  YCTaHOBJIEHHOM
3aKOHOJATEIbCTBOM, JEHCTBOBABIIMM HAa MOMEHT IOAAYM 3asiBOK, €CJIA HWHOE
CHELUATBHO HE MTPELYCMOTPEHO 3aKOHOM.

IIpn paccMoTpeHnr BO3paKEHUW NMPOTHB BbIJAYM NATEHTA, MPEIOCTaBICHUS
IIPaBOBOM OXpaHbl TOBAPHOMY 3HAKY, HAMMEHOBAHUIO MECTA IPOUCXOKIACHUS
TOBAapOB CyJbl OINPEACIAIOT OCHOBAHUS [UJIsl MPU3HAHMS HEAEHCTBUTEIbHBIM
MaTEeHTa, MPEJOCTABICHUS MPABOBOM OXpaHbl TOBApHOMY 3HAKy, HaWMEHOBAaHUIO



MeCTa MPOUCXOKACHUS TOBAPOB, UCXOS U3 3aKOHOIATENIbCTBA, IEHCTBOBABILIETO HA
MOMEHT IMOJAa4M 3as4BKH HA BbIJIauy MATEHTA, 3aABKH HA TOBAPHBIN 3HAK, 3asIBKU Ha
HaMEHOBAaHHUE MECTa IPOUCXOKIECHUS TOBAPOB.

Bmecte ¢ TeM HOMIEKUT NPUMEHEHUIO TMOPSAIOK  PacCMOTPEHUS
COOTBETCTBYIOIIUX BO3PAXEHUM, ACHCTBYIONIMI HAa MOMEHT oOpalieHus 3a
MPU3HAHUEM HEJCHCTBUTEIBHBIMUA TATEHTA, MPEAOCTABICHUS MPaBOBOM OXpPaHbI
TOBAPHOMY 3HAKY, HAMMEHOBAHUIO MECTA ITPOUCXOKICHUS TOBAPOB.

2.4. Pemasg BONpoC O MpEKpalEeHUWW MPaBOBOMl OXpaHbl TOBAPHOTO 3HAKA
JIOCPOYHO BCIIEJACTBHE €r0 HEUCIOIb30BaHUs, CYyAbl JOJDKHBI HCXOJUTh W3
TPEXJIETHETO CpOKa TaKOTO Heucroab3oBaHusi (MyHKT 1 ctateu 1486 'K P®D) BHe
3aBUCUMOCTH OT JaThl MO/Ia4y 3asBKM HAa TOBAPHBIN 3HAK.

3. B cuny a63amna nepBoro cratbu 6 BBOIHOTO 3aK0HA CpPOKHM OXpaHbI MPas,
npeaycMotpernbie cratbsiMu 1281, 1318, 1327 u 1331 I'K P®, npumensitorcs B
CIyyasX, KOIJa TATHIECATUICTHUNH CpPOK JEHUCTBUS AaBTOPCKOrO IIpaBa WM
CMEXKHbIX npaB He uctek k 01.01.1993.

CornacHo a63airy nepBomy nynkra 1 cratsu 1281 Koaekca UCKITIOUUTENHHOE
paBO Ha MPOU3BEICHUE JACHCTBYET, MO OOIIEMY MPaBUIy, B TEUCHHE BCEH KU3HU
aBTOpa U CEMHJIECATH JIET, CUUTas C 1 sTHBaps rojia, CIEAYIOLIEro 3a TOJOM CMEPTHU
aBTOpA.

[TosTomMy, ecnu NATUAECATAIECTHHM CPOK JIEWCTBUS aBTOPCKOrO IIpaBa Ha
npousBeaeHue ucrek nocie 31.12.1992 (wo no BctymieHus: B cuity deaepaibHOTO
3akoHa OT 20.07.2004 Ne 72-®3 «O BHeceHMM HM3MEHEHHM B 3akOH Poccuiickoii
Oepneparun - «O0 aBTOPCKOM TMpaBe U CMEXKHBIX IIpaBax», YCTaHOBUBIIETO
CEMUJICCSITUICTHUN CPOK JCHCTBHS aBTOPCKOTO MpaBa) U MPOU3BEACHUE TIEPEILIO B
obmecTBeHHoe fgoctosinue, ¢ 01.01.2008 nelicTBre UCKITIOYUTENBHOTO MpaBa Ha 3TO
MpoOU3BEJCHUE BO30OHOBISIETCS M €ro CpPOK UCYHUCISIETCS 0 IpaBujam,
npeaycMoTpeHHbIM cratheid 1281 'K PO.

JIeliCcTBHS UL, UCIIOJb30BABIINX 10 BBEJACHUS B JIEMCTBUE YaCTHU YETBEPTOU
Konekca mpousBeneHusi, koropsie Haxoauiauch g0 01.01.2008 B oOmiecTBeHHOM
JIOCTOSIHUM, U COOIOAABIINX MOJOKEHHs CTaThu 28 3akoHa 00 aBTOPCKOM IIpaBe,
HECMOTpSI Ha BO30OHOBJICHUE JCHCTBUS UCKIIOUMUTEIHLHOTO MpaBa Ha TIPOU3BEIACHHUE
HE MOTYT CYMTaTbCs HapylieHueM. Bmecte ¢ TeM nanbHeiInee HCIoIb30BaHUE
MIPOU3BEACHUS MOXET OCYIIECTBISITECS TOJIBKO C COOJIFOJICHUEM IMOJ0KEHUN YacTu
yeTBepTon [ K POD.

4. Ha ocHoBaHuu ab3aila BTOpOro crarbi 6 BBOJHOro 3akoHa aBTOPCKOE
MpaBo ropuandeckux aull, Bo3Hukiiee a0 03.08.1993, To ectb A0 BCTymiieHusd B
cuiy 3akoHa 00 aBTOPCKOM IIpaBe, MpPEKpaliaeTcs Mo UCTEYEHUU CEMUIECATH JIET
CO JHS TPAaBOMEPHOrO0 OOHAPOJOBAHMS TPOU3BEICHUS, a €CIIM OHO HE OBLIO
OoOHapoJIOBaHO — CO [JHA CO3JaHus TpousBeneHus. K COOTBETCTBYIOIIMM
MIPABOOTHOIIEHUSAM IO aHAJIOTUU NPUMEHSIOTCA Mpasuiia yactu yersepron 'K PO.
Jns meneil UxX NpPUMEHEHUs TaKHe IOPUAMYECKUE JIMIAa CUUTAIOTCA aBTOpamMu
IIPOU3BEACHUMN.

PykoBOACTBYSICh TaHHBIMH 3aKOHOIOJIOKEHUSIMU, CYJlaM CIEAYET YUYUTHIBATh:
YKa3aHHE Ha TO, YTO JJIS LEJe NMpUMEHEHHs] NpaBuil yacTu 4yeTBeproll Komekca
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IOpUIMYECKUE JIMIIA CUATAKOTCA aBTOPAMU MPOU3BEACHUMN, HE O3HAYAET MPU3HAHUS
COOTBETCTBYIOIIUX  IOPUIAUYECKUX JIMIl  aBTOpamMu, OOJaJalolUMU  BCEM
KOMIUIEKCOM HHTEIUIEKTYaJIbHBIX IIpaB Ha IPOM3BEICHUE, KOTOPBIE MOTYT
OpUHaAJIekKaTh aBTopaM — (U3HYECKUM JIMIlaM, — a WMEHHO JIMYHBIMU
HEUMYIIECTBEHHBIMHU MIPABaMHU.

BcnienctBre 3T0ro K IOpUANYECKAM JIMLAM, TPUOOPETIINM aBTOPCKHE MpPaBa
no 03.08.1993, npumenstorcs nojoxeHuss vactu yerBeprod ['K PO,
PErYIUPYIOIIME OCYLIECTBICHUE, MPEKPAICHUE HCKIYUTEIBHOIO IIpaBa M
pacnopsbkeHne WM. JIMyHble HEMMYLIECTBEHHBIE IIpaBa HA COOTBETCTBYIOIIHE
MPOM3BEICHUS IPUHAICKAT (PUZNUECKUM JIULIAM.

5. CornacHo crarbe 12 BBOAHOTO 3aKOHa MOJOXKEHHUS TMYyHKTOB 1, 3 u 5
cratbu 32, crareii 33 m 34 3axkona CCCP ot 31.05.1991 Ne 2213-1 «OO0
uzooperenusix B CCCPy», nynkra 3 cratbu 21, myHktoB 1 u 3 crateu 22 u cratbu 23
3akona CCCP ot 10.07.1991 Ne 2328-1 «O npoMbIIIIIEHHBIX 00pa3iax» O Jbrorax
U MaTepUaibHOM CTUMYJHMPOBAHUM NPUMEHSIOTCA Ha Tepputopuu Poccuiickoi
Qenepauuu 10 INPUHATHA 3aKOHOAATENBHBIX akTOB Poccuiickon ®Penepanuu o
Pa3BUTHHU U300pETaTEIHCTBA U XY0KECTBEHHO-KOHCTPYKTOPCKOTO TBOPYECTBA.

[Ipy npuMeHeHMH JAHHOW HOPMBI HEOOXOJUMO  YYMUTHIBATH, YTO
COOTBETCTBYIOIIME 3aKOHOIOJOKEHUS, a TaKXe MPUHATHIE ISl MX peau3aluu
WHbIE HOPMATHUBHBIE TIPAaBOBBIC aKThl TOMJIEKAT NPUMEHEHUIO B YaCTH, HE
npotuBopeyameii 'K PO.

Cratest 34 3akona CCCP «O6 wuzoOperenusix B  CCCPy,
npeaycMaTpuBaroIias BBIILIATY NpeANnpUATHEM-TIATEHTO00IaaTeIeM u
NpEANPUATACM-JIUIICH3UATOM  BO3HArpaXJAeHWsi  JMIaM,  COJCHCTBOBABIIUM
CO3JaHHUI0 M MCMOJb30BaHui0 n3o0perenus, ¢ 01.01.2008 npumensieTcss ¢ ydetoMm
nyakta 4 crareu 1370 Kopgekca Toiapko B 4acTH OOsA3aHHOCTH pabOTOAATEINS
BBITUIATUTH BO3HATPAXKACHUE WM KOMIICHCAIIMIO pA0OTHUKY — aBTOPY CIYKEOHOTO
U300pETECHHUS.

6. Ucxons u3 crateu 14 BBomHOTO 3akoHa (PUPMEHHBIE HAWMEHOBAHMUS
IOPUINYECKUX JIMII, HE COOTBETCTBYIOIIKE MTpaBuiaM naparpada 1 rinasel 76 'K PO,
MOJJICKAT MPUBEIACHUIO B COOTBETCTBUE C 3TUMHU IMPaBWIAMHU IPU NEPBOM IOCIE
01.01.2008 u3MeHEHNH yUYPEAUTEIBHBIX TOKYMEHTOB FOPUINYECKUX JTHUL.

Ecniu ¢upmeHHOe HaMMEHOBAaHUE IOPUIUYECKOTO JMIA HE MPHUBEIAEHO B
COOTBETCTBHE C TpeOoBaHUsIMU NMYyHKTOB 3 U 4 crarbu 1473 'K P® B ykazaHHbIi
MOMEHT, TO COIJIACHO IIYHKTY S5 O3TOM CTaTbU OpraH, OCYLIECTBIISAIOLIUN
rOCYJIapCTBEHHYIO PErUCTPaIlMI0 IOPUIWYECKUX JIMI], BIPaBe MPEAbSIBUTH TaKOMY
IOpUJIMYECKOMY  JIMIy MCK O TOHYXIEHUU K HW3MEHEHHI0 (UPMEHHOTO
HauMmeHoBaHudA. [lonmokeHus ab3ama TpeTbero myHKTa 2 W myHKTa 3 craTh 61
Kozekca B JaHHOM ciiydae HE IPUMEHSIOTCH.

7. lloanyuktoMm 13 crateu 17 BBoanoro 3akoHa 'K P® pgononHen crarbeit
152!, ycraHaBIHBaroOMIeil OXpaHy H300PaKEHIS TPak IaHIHA.

[IpaBo Ha oOHapogOBaHWE W MabHEUINIEE HWCIOIB30BAaHUE W300paKEHUS
rpakJlaHUHA HE SIBJIAETCS UCKIIOYUTENbHBIM MPABOM B CMBICJE MOJOKEHUI 4acTu
yeTBepTon Kognekca, ciaegoBaTenpHO, B Clydae HaApyLICHWS YKa3aHHOIO IpaBa



MOTYT OBITh PUMEHEHBI JIHUILIb CIIOCOOBI 3alllUThl, YCTAHOBIEHHbIE cTaThbeil 12 T'K
PO.

Takke HaJUIGKUT MMETh B BHAy, uto B cumy crathu 152' Komekca He
TpeOyeTrcs  corjacus TIpakJaHMHAa Ha OOHApoJOBaHHWE M JajlbHeWIee
UCIIOJIb30BaHUE U300paKEeHUs, €CIIN:

UCIIOJIb30BaHUE HM300paXEHUS OCYIIECTBISIETCS B  TOCYJAapCTBEHHBIX,
OOIIIECTBEHHBIX WJIM UHBIX MyOIMYHBIX HHTEpECax;

WM U300pakeHUe rpakKJaHWHA MOJYYEHO MPU ChEMKE, KOTOpas POBOAUTCS
B MECTaX, OTKPBITBIX JJII CBOOOJHOTO TOCELIEHUs, WIA Ha IyOJIHYHBIX
MEPONPUITHSIX (COOpPaHUAX, ChE3/1aX, KOHPEPEHIUAX, KOHIIEPTaX, MPEICTaBICHUSIX,
CHIOPTUBHBIX COPEBHOBAHMSIX M TNOJOOHBIX MEPONPUATHSIX), 3a HCKIIOUYEHHUEM
cllyuaeB, Korja Takoe€ M300pa)k€HUE  SBISETCS  OCHOBHBIM  OOBEKTOM
UCITOJIb30BAHUS;

WIM TPakIaHUH [TO3UPOBAJ 3a IUIATY.

Ilon cbeMKOM, NPOBOAMMOM B MECTaX, OTKPBITHIX JMJii CBOOOJHOTO
NOCELEHUs,, TOHUMAEeTCsl B TOM YHCIE KHUHO- M (POTOCHEMKA, BUIEO3AIUCH,
OCYILECTBIIsIeMas B XOJ€ MPOBEICHUS OTKPBITHIX CYA€OHBIX 3aceqaHuil.

Kuno- u ¢otochemka, BHAEO3AMUCh OTKPBITOIO CYJEOHOrO 3acedaHMus
JOJDKHBI ~ TPOBOAUTBCS B MOPSAKE, NPEAYCMOTPEHHOM  MPOLECCyabHBIM
3aKOHOJATEIbCTBOM ("4acTb 5 cratbu 241 VYTOJ0BHO-IPOLECCYATBHOIO KOAEKCa
Poccuniickont @epnepanuu, vacte 7 cratbu 10 I'pakaaHCKOro mnpoueccyajlbHOTO

kojekca Poccuiickoit ®Depeparuu (nanee — [TIK P®), gacte 7 crateu 11
ApOuTpaxHoro npolieccyaibHoro kojaekca Poccuiickoit ®enepanuu (nanee — AIIK
P®D)).

Cornacue Ha WHCIIOIB30BAaHUE TAKOW 3alUCH OT YYAaCTHHUKOB CYyJAEOHOTO
3aceaHus He TpedyeTcs.

8. Cratpeil 25 BBogHOTO 3aKOHA BHECEHBI M3MeHEeHUs B cTaTthio 772 'K PO,
PErYyJIMPYIOLIYI0 TIpaBa CTOPOH Ha PE3yJbTaThl HAYyYHO-UCCIEI0BATEIbCKUX,
OTIBITHO-KOHCTPYKTOPCKUX M TEXHOJOTHUECKUX PaOOT.

B cuny nynkra 3 crateu 772 Kojekca mpaBa HCIOJHUTENS M 3aKa3udKa Ha
pe3ynbTaThl paboT, KOTOPHIM MPETOCTABISICTCS MPAaBOBas OXpaHa Kak pe3yibTaTam
WHTEJJIEKTYaJIbHOU JIeSITEIbHOCTH, OmpeAesitorest mo npaswiaMm pasnena VI T'K
P®.

Ecnu B pamkax WCHOJHEHUS JIOTOBOpAa Ha BBINNOJHEHHWE HAy4YHO-
HCCIIEIOBATENbCKUX, OMBITHO-KOHCTPYKTOPCKUX M TEXHOJOTMYECKUX PaboT co3aaH
MAaTeHTOCIIOCOOHBIN  pPe3ylbTaT HHTEIUICKTYIbHOW  JEATEIbHOCTH, CO3/JIaHUE
KOTOPOTrO HE OBLIO MPSMO MNPEAYCMOTPEHO JIOTOBOPOM, IMPABO HA TMOJyUYEHUE
MaTeHTa Ha U300pETEeHHE, TIOJIE3HYI0 MOJICIIb WIIM TTPOMBITIUICHHBIA 00pa3ell B CUITy
nyHkta 1 crateu 1357, nmynkra 1 crareu 1371 Kojekca npuHaaJIe)KUT MOAPSIAUUKY
(MCIIOJIHUTENI0), €CIU JIOTOBOPOM MEXKIY HCIOIHUTEIEM M 3aKa3ulMKOM HE
MPEAYCMOTPEHO MHOE. B 4acTHOCTH, C yUETOM M3JI0KEHHOTO, a TAKXKE MOJ0KEHUN
cratbu 772 'K P® 3aka3umky MOe€T OBITh MEPEJaHO NPaBO HA MOJy4YEHHUE
MaTeHTa.



[Topsimok MCMONB30BaHUS TAKOTO pe3yjbTaTa 3aKa3uMKOM OIpeesseTcs Ha
ocHoBauuu ctatbu 1371 Koxekca.

Oo0mme MoJI0KEeHUS

9. B coorBercTtBUM € mojoxeHUusMH 4dactu 4derBeprod ['K PO tepmunom
CUHTEJUIEKTyaJIbHAasi COOCTBEHHOCTBY» OXBAaTBIBAIOTCS TOJBKO CaMHU PpPE3YJIbTaThl
WHTEUIEKTYaJIbHOM ~ JI€ATEIbHOCTA M NPUPABHEHHbIE K HUM  CpEICTBa
WHAMBUAYAIU3AINH IOPUIAYECKUX JIUL, TOBAPOB, pabOT, YCIAYT U MPEANPUATHH, HO
He mpaBa Ha Hux (cratbs 1225 Kopgekca). Ha pe3ynbTarel MHTEIUIEKTYyalbHOMN
NEeATEIbHOCTH U MPUPABHEHHBIE K HUM CPEJCTBA MHIMBUIyAIN3ALUN FOPUIUIECKUX
JIULL, TOBApOB, padOT, YCIYT U NPEANPUATHI (MHTEIUIEKTYaIbHYI0 COOCTBEHHOCTb) B
cuny crarbu 1226 'K P® mnpusHalOTCS WHTEIUIEKTyaJbHbIE IpaBa, KOTOPHIE
BKJIIOYAIOT B C€051 CKIIOYUTENLHOE MPABO, SIBIISIOIIECECS UMYIIECTBEHHBIM IIPABOM,
a B CiIyd4asx, IpelyCMOTPeHHbIX KomeKkcoMm, Takke JIMYHbIE HEMMYIECTBEHHBIC
IIpaBa U UHbIE IIpaBa. B CBsI3M ¢ 3TUM CyJlaM CJeyeT yUYUTHIBATh CIEAYIOLIEE.

9.1. ITynkt 1 crateu 1225 'K P® comepkuT HMcUEpHbIBAIONIMNA NEPEUECHB
pe3yJbTaTOB MHTEIUIEKTYaJIbHOM NEATENBHOCTH U MPUPABHEHHBIX K HUM CPEACTB
WHIUBUYAIA3alMU FOPUIMYECKHUX JIML, TOBApOB, padOT, YCIAyr W MNPEAIpHUsITHM,
KOTOPBIM TIPEIOCTABISETCS IIpaBOBas OXpaHAa Ha OCHOBAaHWU W B TOPSJIKE,
MPEyCMOTPEHHBIX YacThio yeTBepToil I K PO.

9.2. JInuHbIE HEMMYIIECTBEHHBIC U WHBIE MpPABa, YKa3aHHbIE B cTaThe 1226
['K PO, oxpaHIOTCSI TOJIBKO B TOM CiIy4dae, €CIH COOTBETCTBYIOIIMMH
MOJIOKEHUSIMA ~ JacTu  4derBeprod  Komekca 0  KOHKPETHOM — pe3ylibTaTe
WHTEJJIEKTYallbHOW  JIEATEIbHOCTH  WJIM  NPUPABHEHHBIX K  pe3yibTaTaM
WHTEJUIEKTYaJIbHOM JEATEIbHOCTH CpPEICTBAX WHAMBUAYAJIU3allMM YCTAHOBJICHA
OXpaHa CIealbHO MOUMEHOBAHHBIX JIMYHBIX HEUMYIIECTBEHHBIX U UHBIX IIPaB.

10. IIpn paccMOTpeHUH BOIIPOCOB, CBS3aHHBIX C IPABOM HA BO3HArPaKICHUE
32 HCIOJB30BAHNUE pE3yJIbTaTa MHTEIUIEKTYaJbHOM AESATENBHOCTH (KpOME IpaBa Ha
BO3HArpa)/JIeHUe 3a UCIOJIb30BaHUE CITYKEOHOIO MPOU3BEACHUS), Cy1aM HaJUJICKUT
VCXOJUTH U3 CIEAYIOLIETO.

10.1. Ilo cwmbiciy monoxkenuit myHkra 5 crateu 1229 'K P® mpaBo Ha
BO3HArpaKJICHUE BXOJUT B COCTAB UCKIFOYUTEIBHOTO MIPaBa.

10.2. B ciyyasdx, yCTaHOBJIEHHBIX MOJOXEHUSIMUA 4yacTh yeTBepTor ['K PO,
IIPAaBO HA BO3HAIPAXKICHHUE COXPAHSAETCS y aBTOPA, HUCIOJHHUTEINS, WU3TOTOBUTENS
dboHOrpaMMbl U TOTJA, KOTJA HCKIIOYUTEIBHOE IMPAaBO €My HE NPUHAMJIEKUT, a
paBHO y 001aiaTess UCKIIOYUTENIBHOTO MPaBa, €CiM OHO CYIIECTBEHHO OTPaHUYeHO
(manmpumep, cratbu 1245, 1263, 1326 Koaekca).

10.3. Ha cnyuyan, mnpeaycMaTpyBaIOllU€ HCIOJb30BAHUE PE3YyJIbTATOB
MHTEIJICKTYyallbHOM  JIeATENbHOCTH 0e3 corjacusi mpaBooOiagarenei, HO C
COXpPaHEHUEM 3a HUMH IpaBa Ha BO3HArPaXKJIEHUE, PACHpPOCTPaHSETCS IPABUIIO
ab3ana nepsoro mnyHkta 1 crateu 1231 T'K P® o peiictBuum Ha TeppuTOpUn
Poccniickon denepanuun HCKJIIOUUTEIBHBIX pas, YCTaHOBJICHHBIX
MEXAyHapoaHbIMU JoroBopamu Poccuiickoi ®enepanun u Kogexkcom.



10.4. Cynam cnengyer yuyuThIBaTh, 4TO B CUiIy IyHKTa 3 crathu 1263 'K P®
KOMIIO3UTOD, SABJISFOLLIAICS aBTOPOM MY3bIKaJIbHOTO MIPOU3BEICHMUS,
WCIIOJBb30BAaHHOTO B ayJAMOBU3YAJIbHOM IIPOM3BENCHUM, COXPAHSET IPaBO Ha
BO3HArpaXXJIeHUE MpH MyOJIMYHOM HCIOIHEHUH MO0 COOOIIEHUH B 3(Up WK TIO
Ka0e0 ATOro ayJuOBU3YaJIbHOTO MPOU3BEACHHS. TakuM o0pa3oM, Oaxke eciH
UCKJIIOYUTEILHOE TPaBO Ha COOTBETCTBYIOIIEE MY3bIKAJIbHOE ITPOU3BEACHUE B
LEJIOM TPUHAJICKUT APYroMy JIMIlY, IPAaBO HA BO3HATpaKJACHUE COXpAHSETCA 3a
KOMIIO3UTOPOM.

10.5. B cuny nynkra 3 crateu 1255 'K P® npaBo cienoBaHus sBISIETCS
CaMOCTOSITETIbHBIM ~TMIPAaBOM  aBTOpA, OTJIWYHBIM OT MPUHAMJICKAIIETO €My
HCKJIIOYUTEIBLHOIO MpaBa Ha IPOU3BEICHHUE.

IIpu paccMOTpeHHH CHOpPOB, BO3HHUKAIOIMIMX B CBSI3M C IPUMEHEHUEM
nonoxkenuit 'K P® o mpaBe crnenoBaHus, HEoOXOAUMO HMETh B BHUAY: B
COOTBETCTBHM ¢ MYHKTOM | ctateu 1293 Kojgekca cymecTBo mpaBa CIIEIOBAHUS
COCTOUT B TOM, YTO aBTOpP MMEET IPABO Ha IOJYyYECHUE BO3HATPAXKICHUS B BUJC
MPOIEHTHBIX OTYUCIECHUM OT LEHbl MNEPENpONaXHu OpUTHHANA IPOU3BEICHUS
M300pa3UTEIBLHOTO HMCKYCCTBAa. B oTiMuMe OT MCKIIOYUTEIBHOTO TpaBa IpaBo
CJIEIOBaHUSI HEOTUYKIAEMO, XOTS MEPEXOAUT K HACIEOHUKAM aBTOpa Ha CpPOK
JNEUCTBUSL MCKIIOUUTENIBHOTO TMpaBa Ha mpousBeAcHue. IIpaBom clienoBaHus
MOJIB3YIOTCSl TaKXK€ aBTOPHI JIMTEPATYPHBIX W MY3bIKAIBHBIX MPOU3BEACHUN B
OTHOUIEHUH NEpEenpoAaXu aBTOPCKUX pyKomucen (aBTorpadoB) X MpPOU3BEACHHIM
(myHkT 2 ctatbu 1293 'K POD).

11. Cornacuo nynktry 1 crateu 1233 'K P® mnpaBooGnagatenb MOXKET
PaCTIOPSAAUTHCS TIPUHAJICKAITUM €My MCKIIOUUTENIbHBIM IMPAaBOM Ha PE3yiIbTaT
WHTEJUICKTYalIbHOM JEATEeIbHOCTH WM Ha CPEJACTBO MHANBUAYATU3AIMH JTFOOBIM HE
MPOTUBOPEYAIIUM 3aKOHY U CYIIECTBY TaKOTO UCKIIOYUTEIHHOTO MpaBa CIiocoOO0OM.

B ciaydae BHeceHUsI UCKIIIOUUTENBHOTO MPaBa B KAYE€CTBE BKJIaJa B yCTaBHbBIN
(CKJIaI0YHBIN) KanmuTajd MOMHMO YKa3aHHUsS Ha 3TO B YUYPEIUTEITHLHOM JOTOBOPE
HE0OXO0MMO 3aKJIIOYEHHE OTZIEJIBHOTO noroBopa 00 OTUYXKJIECHUH
WUCKJIIOYUTEIBHOIO MpaBa WM JIMIEH3UOHHOrO  JOTOBOPa, OTBEYAIOIIETO
TpeOOBaHUSM, YCTaHOBJEHHbIM 4yacTbio dYerBeproii ['K P®. B cayuasx,
MPEAYCMOTPEHHBIX MYHKTOM 2 ctatbu 1232 Konekca, Takod OTAENbHBIA JOTOBOP
MOJICKUT TOCYIApPCTBEHHON PETUCTpaIlUu.

12. Crateamu 336, 1233 TK P® pgonyckaercs pacnopsKeHUE
HCKJTFOYUTEIBLHBIM MTPAaBOM Ha Pe3ysIbTaT MHTEJUICKTYadbHON ACATEIbHOCTU WU Ha
CPEICTBO MHAUBUIyATU3AIMHU ITyTEM 3aJIoTa.

Cynam cieayeT Y4YWTBIBaTh, YTO MPHU 3aJI0T€ HCKIIOYUTEILHOIO TpaBa
MoJjIe’KaT TPUMEHEeHHI0 TmojioxkeHuss crated 334 — 358 T'K P® u 3akona
Poccuiickoit ®@enepauuu ot 29.05.1992 Ne 2872-1 «O 3amore» (B 4acTu, He
mpoTuBOpevame  ykazaHHpiIM  cTtathsiMm K P®D) ¢ ocobGenHoctsimu,
MPEyCMOTPEHHBIMHU 4acThI0 ueTBepTOr Konekca.

Takue ocobenHoctu ycranoBieHbl cratheir 1232 'K P®, ompenenstomieit
Cllyyau, KOTJa 3ajJOor MCKJIOUHUTENIbHOTO IMpaBa HAa PE3ylbTaT WHTEIUICKTyalbHOMN
JEATEIbHOCTH WJIM HA CPEACTBO MHIAMBHIYAIU3ALUU TMOIJIEKUT TOCYAapCTBEHHON



perucTpaiuu, a Takxe myHkToM S5 cratbu 1233 Kozekca, B CHIy KOTOPOTO B Clly4ae
3aKJIIOUYEHHUS JOTOBOpa O 3aJ0re HCKJIIOYMTENIBHOIO IIpaBa Ha PE3yJbTar
WHTEJUIEKTYallbHOW  JIEATEIBHOCTH WJIM Ha CPEACTBO  HWHAWBHUIYyaTU3ALUU
3QJIOr0/IaTeNlb BIIPABE B TEUYEHUE CpPOKA ACHCTBHUS ATOTrO JOrOBOpPA HMCIOIb30BaTh
TaKkoll pe3ynbTaT WHTEIUIEKTYaJbHOM JEATEIIBHOCTH WM TAaKO€ CPEACTBO
WHIUBUIyAIN3allMd M PACHoOpsKAaThCAd HWCKIIOUYUTEIbHBIM IPAaBOM Ha TakKoOH
pe3ynbTaT WM Ha TakKoe CpEACTBO 0€3 corjacus 3ajoroieprarens, eciu
JIOTOBOPOM HE MIPETYCMOTPEHO UHOE.

Takke HamJIGKUT HUMETh B BUJY, YTO HE€ MOTYT BBICTYNIaTh B KaueCTBE
IpeaMeTa 3aj0ra JUYHbIE HEHMMYLIECTBEHHbIE IpaBa. MMyllecTBeHHbIE MpaBa Ha
pe3yNbTaThl MHTEJUIEKTYAbHON AESTENbHOCTH U MPUPABHEHHBIE K HUM CPEACTBA
WHJMBUAYaJIM3allMd MOTYT BBICTYIIaTh B KQ4ECTBE MPEIMETa 3aJiora IPH yCIOBUH,
YTO JOMYCTUMO HX OTYYXICHHE OT mpaBooOsanarens. Tak, HE MOTyT OBITh
OpeIMETOM 3aJlora MpaBO CJIEAOBAHUS HA MPOU3BENEHUS H300pa3UTENBHOTO
HCKYCCTBa, aBTOPCKHE PYKOMHUCH (aBTOrpadbl) JUTEPATyPHBIX U MY3BIKAJIbHBIX
MPOU3BEJCHUMN, HCKIIOYUTEIbHOE TMpaBo Ha (GUPMEHHOE HAaUMEHOBAaHHE,
UCKJIIOYUTEIBHOE MTPAaBO HA HANMEHOBAHUE MECTA IPOUCXOKIEHUS TOBAPOB.

[IpeameT moroBopa o 3ajore UCKIOUUTEIBHOTO TpaBa (ctathu 336, 339 T'K
P®) ompenensercs nmpuMeHUTENbHO K NyHKTY 6 cratbu 1235 Kogekca myrtem
yKa3aHUsi Ha Pe3yJbTaT HWHTEIUIEKTYaJlbHOW MJEATENbHOCTH WJIM Ha CPEACTBO
WHIUBUyaIn3allii, TMPaBO HCIOJIb30BAHUS KOTOPBIX MEPEAaeTcsi B 3allOT, CO
CCBUIKOM B COOTBETCTBYIOIIMX CIIy4asX Ha HOMEpP M JaTy BbIJAYM JOKYMEHTAa,
YIOCTOBEPSIOLIETO HCKIOYUTENBHOE MPAaBO HA TAKOM pe3ysbTaT WM HAa TaKoe
CpelCTBO (IAaTEHT, CBUIETENBCTRO).

Taxxe B J0roBope O 3ajore AOKHO OBITh OIpPENENCHO: 3aJI0KEHO JIU
HCKJIFOYUTEIBHOE MPAaBO HA PE3yJIbTaT MHTEIUIEKTYaJbHOW AESTEIbHOCTH WM Ha
CPEIICTBO MHJUBHAyaIH3allMd B TOJTHOM OOBbeMe (NMMPUMEHUTENBHO K MYHKTY 1
cratbu 1234 'K P®) unu mpaBo HUCMOIB30BaHUS TAKOTO pe3yibTaTa WM TaKOTO
CpPEACTBa B MPEAYCMOTPEHHBIX JIOTOBOPOM Ipejenax (IPUMEHUTENbHO K MYHKTY |
cratbu 1235 I'K P®). B mnocimemneMm ciydae JOroBOp O 3allore JIOJDKEH
npeaycMaTpuBaTh W OOCTOSTEILCTBA, NMPHUBEACHHBIC B MOAMYHKTE 2 TyHKTa 6
ctatbu 1235 u ctatbe 1236 Konekca.

OOpaiieHre  B3bICKAaHUSI HA  3aJI0)KEHHOE  MCKIIOYUTEIBHOE  IPaBO
OCYILIECTBIISIETCS B TIOPSAJKE, yCTAHOBJIEHHOM ctaThelt 349 'K PO.

OOpailieHre B3bICKAHMS Ha 3aJI05KEHHOE HCKIIIOYMTENIbHOE MPAaBO BO3MOXKHO
no npasBuiaM nyHkTa 2 ctateu 349 'K PO kak B cyneOHOM, Tak U BO BHECYA€OHOM
NOpSIIKE HAa  OCHOBAaHMM  MHUCBMEHHOTO  COTJIAIIEHHMs]  3aJorojiaTteis M
3aJI0TOepKaTesl.

13. Ilpu npumenenun crtareit 1234 u 1235 TK P® cynmam Hagnexut
UCXOJUTh U3 CIEAYIOILIETO.

13.1. B cuny nyskra 1 crateu 1234 'K P® no goroBopy o0 OT4yXA€HUU
UCKIIFOUYMTEIBHOTO TpaBa MEPEeJaeTCs HWCKIIOYATEIBHOE MpPaBO Ha PE3yJbTar
WHTEJJIEKTYaJIbHON JIEATEIbHOCTH WJIM Ha CPEJICTBO MHANBUyAIU3alMU B MTOJTHOM
o0BbeMe.



JIoroBOp, MOpeNyCMaTpUBAIOIIMKA  OTYYKJICHHE IIpaBa  HMCHOJIb30BAHMS
pe3yJibTaTa MHTEIUIEKTYaJIbHOM NESITENBHOCTH WJIM CPENICTBA WHIWBUAYAJIN3ALNU,
HO B TO € BpeMs BBOJSIIUNA OrpaHUYECHHS IO CHOcoO0aM HCIOIb30BAHUS
COOTBETCTBYIOILIETO pe3yJibTaTa WM CPEACTBAa JMOO YCTaHABIMBAIONIUN CPOK
JEHUCTBUS ITOTO JAOTOBOpA, C Y4eToM moJiokeHui ctatbu 431 Koaekca MOXKET OBbITh
KBaIM(UIMPOBAH CYJOM KakK JIMIEH3UOHHBIA 1oroBop. [Ipm oTcyTcTBHHM Takoii
BO3MOXXHOCTH JIOTOBOP MOJJICKUT MPU3HAHUIO HEJEeUCTBUTENbHBIM (cTaThsa 168 'K
P®).

13.2. JloroBop 00 OTYYXIEHWHM HCKIIOYUTEIHLHOTO TIpaBa 3aKII0YaeTCs
TOJILKO B THUChbMEHHOW (opme. JIMIIEH3WOHHBI JOTOBOP 3aKIIOYaeTCs B
nucbmMeHHoM ¢dopme, eciu ['K PD ©e mnpemycmorpeno wunoe. Ilpu sTom
HEecOOJII0/IeHHe MMCbMEHHOW (hOpMBI JOTOBOpa COTJIACHO MYyHKTY 2 cTaThu 162,
nyHkty 2 crateu 1234, nynkry 2 crateu 1235 Kopekca Bieuer
HEJICHCTBUTEILHOCTh TAKOTO JOTOBOPA.

B cnyuasx, onpenenennbix myHktoM 2 cratbu 1232 I'K P®, goroopsr 06
OTUYXIEHUN WCKIIOYUTEIBHOIO IpaBa W JIMIIEH3WOHHBIE JOTOBOPBI MOIJIEKAT
rocyaapcTBeHHou peructpauuu. Ilpm 3ToM HecoOmoneHue TpeOOBaHHUS O
roCyJJapCTBEHHOM PErucTpanuy COTJIaCHO MYHKTY 2 cTtaTtbil 1234, myHKTY 2 CTaTbu
1235 T'K P® BiiedueTr HEAEHCTBUTEIBHOCTh AOTOBOpa. OIHAKO B CHIIy MyHKTa 3
cratbu 165 Kopmekca B ciydae, €ciaum Takod AOTOBOP COBEPIIEH B HAJICKAUIEH
dbopme, HO OJHA W3 CTOPOH YKJIOHSIETCS OT €ro PEerucTpalu, CyJ BIpaBE IO
TpEOOBAHUIO JIPYTOM CTOPOHBI BBIHECTH pPELICHUE O PErucTpaluyd JTaHHOTO
JIOTOBOPA, KOTOPOE SIBJISIETCS OCHOBAHUEM JJI TOCYJAPCTBEHHOM PErCTPaLIUU.

13.3. Cornmacno myHkty 4 crateu 1234 'K P® uckmrountensHOe MpaBo Ha
pe3yabTaT MHTEIJIEKTYalbHOW JEATEIbHOCTH WIIM CPEACTBO WHIWBHUAYyalu3aluu
NepexXoqUT OT MpaBoodJafaTeNsi K MPUOOpETaTeN0 Mo OOIIeMYy MPaBHITy, €CIH
COTJIAIIEHUEM CTOPOH HE MPEAYCMOTPEHO HWHOE, B MOMEHT 3aKJIIOUCHUS HE
MOJIJICXKAIIETO PETUCTPAIMH I0TOBOPa 00 OTUYKJICHUH UCKITIOYUTEIILHOTO MpaBa.

Ecmu xe TakoW IOroBOp IMOMJIEKUT TOCYNAPCTBEHHOM PETHCTPALUH, TO
MOMEHT TMepexoJa WCKIIOUUTEIBHOIO TIpaBa ONpPEAENSIeTCss B CHIIy 3aKOHa
UMIIEPATUBHO — MOMEHTOM TOCYJApCTBEHHOM pETUCTpalldd 3TOro J0TroBOpa.
VYcnoBue nojjiexaiiero rocyJapcTBEHHOM perucTpaiuu JoroBopa 00 OTUYX IECHUU
UCKIIIOUUTENLHOTO  MpaBa, yCTaHABIMBAIOIIEE HWHOM  MOMEHT  mepexoja
HCKJIIOUUTEIBLHOTO TIPaBa, C y4eToM nosioxkeHui cratbu 168 'K PO HuuTOX)HO.

13.4. Ilyaktom 5 crateu 1234 'K PO ompenenen crnenuaibHbIA CIOCOO
3allMTHl TIpaB MpPEXKHEro ImnpaBooOiafaTesis NpH CYIIECTBEHHOM HapylIeHUU
npuoOpeTaTesieM OO0S3aHHOCTH BBIIUIATUTH MPABOOOJIAJATENIO B YCTaHOBIIECHHBIM
JIOTOBOPOM 00 OTYYXICHUM HCKIIOYUTEIHHOTO TMpaBa CPOK BO3HATPAXKICHHUE 3a
npUOOpETEeHNE HCKIIOYUTENBPHOTO TMpaBa Ha pe3yJbTaT HWHTEIUICKTYaJIbHOM
JNEATeIbHOCTH WJIM Ha CPEACTBO HHAWBUIyanu3aluu (MOANYHKT | myHKTa 2
cratbu 450 Komekca) B ciydae, €Cilu HCKIIOUHUTENIBHOE MPaBO MEPEIUIO K €ro
npuoOpeTaTeNio: MPEeKHUN MpaBoobiagaTens BIpaBe TpeOOBaTh B CyAeOHOM
NOpsZIKE TepeBojia Ha ceds mpaB MNpuUoOpeTaTenss HCKIIOYUTENBHOTO MpaBa |
BO3MEILIEHUS YOBITKOB.
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[Ipu paccMoTpeHHH CHOPOB MO MCKaM MPEKHEro MpaBooOiaaaTesis cyjaam
HAJUICKUT YYUTHIBATh: MYHKT 5 ctaTthu 1234 'K P® He nCKIIOYaeT BO3MOXHOCTHU
NPUMEHEHUSI MPEKHUM MPaBO0OJIaaTeIeM HHBIX CIHOCOOOB 3auuThl (cTaThs 12
Konekca).

13.5. Cornacno a63aiy nepBomy myHkta 4 cratbu 1235 'K P® cpok, Ha
KOTOPBIM 3aKJIFOYAETCsl JUIEH3UOHHBIM JIOTOBOpP, HE MOXET NPEBBIIIATh CPOK
JNEUCTBUS UCKIIOUUTEIHLHOIO MPaBa HA PE3yIbTAaT UHTEIUICKTYAIbHOU €SI TETbHOCTH
WJIU HA CPEACTBO MHIUBUIYaTU3aIUU.

BBuay 53TOro moroBop, colepKamui yCIOBHE O CpPOKE €ro JIeUCTBHS,
MPEBBIIAIOINIEM CPOK JICHCTBUS UCKIIOUUTEIIBHOTO TIPaBa, CYNTAETCS 3aKIIFOYEHHBIM
Ha CPOK, paBHBIA CPOKY JI€MCTBUS UCKIFOUUTEIBHOTO TpaBa.

13.6. Wcxons u3 myHkta 5 ctatbu 1235 'K PO nuinieH3MOHHBIN JTOTOBOP
MPEAIOIAraeTcsl BO3ME3AHBIM, €CIIM CAMHUM JIOTOBOPOM MPSIMO HE MPELYCMOTPEHO
WHOE.

CrnienoBatenbHO, €CIM JIMIIEH3UOHHBIM JOTOBOPOM MPSIMO HE MPEAYCMOTpPEHA
ero 0e3BO3ME3/IHOCTh, HO MPHU 3TOM B HEM HE COIJIACOBAHO YCIIOBUE O pa3Mmepe
BO3HArPAXKJICHUS WJIM O MOPSJKE €ro ONpeIesIeHHs, COOTBETCTBYIOIIUIN JI0rOBOP B
cuity ab3ara BToporo nmyHkra S5 ctateu 1235 Kojekca cuntaercs He3aKIIOUYEHHBIM.

13.7. Tlo cmpicny myHkTa S5 ctaThu 1235 B €ro B3aMMOCBSI3H C MyHKTOM 4
cratbu 1237 I'K PO Bo3HarpaxxaeHue 1mno BO3ME3IHOMY JMIIEH3UOHHOMY JOTOBOPY
yIUIAYMBAETCsl 3@  MPEJOCTABJICHHE  IpaBa  MCIHOJIb30BaHUS  pe3yJbTaTa
WHTEJJIEKTYaIbHOU JIEATEIbHOCTH WIIM CPEJICTBA MHANBUTyaTU3aINH.

B cBs3u ¢ »TUM JmIEeH3Mapy HE MOXKET OBbITh OTKa3aHO B TpPeOOBaHUU O
B3bICKAHUM BO3HATPAXJEHUS 1O MOTHUBY HEHUCIIOJIB30BAHUS  JIMIEH3UATOM
COOTBETCTBYIOILIETO pe3yJbTara WIM CpeAcTBa. B ciaydae, Korma CTOpPOHBI
JUIEH3UOHHOTO JIOTOBOpAa COTJIaCOBaM pa3Mep BO3HarpaxieHus B (opme
MPOLICHTHBIX OTYUCICHHH OT Aoxonaa (Bbipyuku) (myHKT 4 cratbu 1286 'K P®D), a
COOTBETCTBYIOIIIEE MCIIOIb30BAHUE MPOU3BEACHUS HE OCYLIECTBILIOCh, CyMMa
BO3HArPAXKJICHUS OMNPENENAEeTCSl HMCXOId W3 ILEHbI, KOTOpas MpH CPaBHUMBIX
O00CTOSITEIHCTBAX ~ OOBIYHO  B3WMAETCs 32  MPaBOMEPHOE  KCIOJIb30BAHHE
MPOU3BEACHUS.

13.8. TK P® ne mnpemycmaTpuBaeT HEOOXOAUMOCTH MOJYYEHHUS COTJIACHUs
nauiieH3uara (Mpu HaJIWYUU 3aKIIOYEHHBIX paHee JIMIIEH3MOHHBIX JOTOBOPOB) Ha
3aKJII0YEHHUE JOTOBOpa 00 OTUYKJIEHUH UCKIIOYUTENBbHOrO npasa. [Ipu 3ToM B cuity
nyHkra 7 cratbu 1235 Kopekca mepexoa MCKIIOUMTENIBHOTO MpaBa HA pe3ysbTar
WHTEJJICKTYaJIbHOU JIEATEIbHOCTH WJIM Ha CPEACTBO MHIWBHUAYyaTU3allUU K HOBOMY
npaBoo0IaaTeNt0 HE SBISIETCS OCHOBAHMEM [JIsi M3MEHEHUS WM PaCTOPKEHUS
JUIIEH3UOHHOTO JOTOBOPA, 3aKIIFOYEHHOTO MPEIIECTBYIOIINM MPaBo00IIaaTesIeM.

14. Ilpm npumenenun nyHkrta | cratem 1236 T'K P® cynam cnenyer
YYUTHIBATh, YTO TO OOIIEMY NpPAaBWIY JIMIICH3UOHHBIA JOTOBOpP (HE3aBHUCHUMO OT
BHJIa TAKOT'0 JIOTOBOPA) MPEANOJIaraeT COXpaHEeHHE 3a JIMIIEH3UapOM IIpaBa cCaMOMy
HCIIOJIb30BaTh COOTBETCTBYIOUIUI PE3yJIbTAT UHTEIUIEKTYaIbHON JIEITEIbHOCTH UIU
CPEACTBO WHAMBUIyaTu3alMu. BmecTte ¢ TeM AOroBOPOM 00 HUCKIIOYUTEIHHOMN
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JUIEH3UH MOXET OBITh CHEIHAIbHO MPEAYCMOTPEHO, YTO Takoe IpaBo 3a
JIMLIEH3UAapOM HE COXPAaHSIETCH.

15. ITynktom 3 crateu 1237 I'K P® onpeneneHo: UCIOIb30BaHUE PE3YJIbTaTa
WHTEJUIEKTYaIbHOM JEATEIbHOCTH WM CPEICTBA MHIUBUIyAIU3AllUU CIIOCOOOM, HE
MPETYyCMOTPEHHBIM JIMLIEH3UOHHBIM JIOTOBOPOM, JIMOO IO MPEKpalIeHUU JIeHCTBUS
TaKoro JIOroBOpa, JUOO MHBIM 00pa3oM 3a MIpelaersaMy IpaB, MPEJOCTABICHHBIX
JULEH3MATy 10  JIOTOBOPY, BJIEYET  OTBETCTBEHHOCTh 32  HApyLICHUE
VCKJIFOYUTEIIBHOTO MIPaBa HA PEe3yJbTaT MHTEIJIEKTYaJIbHOW JEATEIbHOCTH WM Ha
CPEACTBO MHAMBUAYAIIN3ALMN, YCTAHOBICHHYIO KotekcoM, IpyruMu 3aKOHaMH UiIu
JIOTOBOPOM.

Ecnn  ykazaHHOe HapylieHHWE WCKIIOYHUTEIBHOIO IIpaBa Ha pe3yJbTar
VHTEJUIEKTYAJIbHOU JIESITEIbHOCTH WIM CPEACTBO MHIUBUIYATU3ALUU JINLIEH3UATOM
JOMycKaeTcsl (OCYIIECTBIISIETCS MCIOJIB30BAaHUE COOTBETCTBYIOIIETO pe3yJbTaTa
WIN CPEJICTBA 3a MpejesiaMu MpaB, MPEJOCTaBICHHBIX JMIEH3UATy MO0 JOTOBOPY) U
3a TAaKO€ HapyILICHUE JULEH3UOHHBIM JI0OrOBOPOM IIPEAYCMOTPEHA OTBETCTBEHHOCTD
B JIOTIOJTHEHHUE K YCTaHOBJICHHOU yacThio yeTBepToil 'K PD, To 3T0 00CTOATENHCTBO
IIOUICIKUT YUETY IPU ONPEACIICHUU pa3Mepa JEHEKHON KOMIICHCALUU B CIIydae €€
B3bIcKaHus (yHKT 3 cratbu 1252 Konekca).

[IpumeHenne  TaHHOW  TPaXKTAHCKO-IPABOBOM  OTBETCTBEHHOCTH  HE
VCKJIFOYAET BO3MOXKHOCTM TPHUMEHEHHS MEp aJIMUHUCTPATUBHO-IPABOBOM WIIN
YTOJIOBHOW OTBETCTBEHHOCTH 3a ITH HAPYILICHUS.

16. Cornacno nynkry 4 crateu 1237 'K PO npu HapymeHnn JMIEH3UATOM
00S3aHHOCTH YIUIATUTh JULEH3UAPY B YCTAHOBJIEHHBIA JULEH3MOHHBIM J10TOBOPOM
CPOK BO3HATpPa)KJEHUE 3a MPEIOCTABICHHE IpPaBa HCIOJb30BAHUS NPOU3BEICHUS
HAyKH, JUTEPATypbl WM HCKYCCTBA JHUOO OOBEKTOB CMEXKHBIX MpPaB JIMIICH3UAP
MOXET B OJHOCTOPOHHEM IIOPSAKE OTKAa3aTbCA OT JIMLEH3MOHHOIO JI0roBOpa M
noTpeboBaTh BO3MEUICHUS YOBITKOB, MPUYUHEHHBIX pPACTOPKEHHUEM TaKOTO
noropopa. Ilpu »3TOM yKasaHHOE MpaBO HAa OJHOCTOPOHHMM OTKa3 OT
JIMLEH3UOHHOTO JOTOBOpAa M Ha BO3MEILECHHME NPUYMHEHHBIX €r0 PacTOPKEHHEM
yOBITKOB HE 3aBUCHUT OT MPOJIOJKUTEIILHOCTH JOIYIIEHHON MPOCPOYKH.

Cynam ciexyer UMeTh B BUJY, YTO TaKOM OAHOCTOPOHHUI OTKAa3 JULEH3UApa
OT JIMLIEH3MOHHOTO JOTOBOpPA C YYE€TOM MOJoxkeHUi myHkTa 3 cratbu 450 'K PO
CUMTAETCA COCTOSIBIIMMCS C MOMEHTA IOJYyYEHHUS JMUEH3MAaTOM YBEIOMIIEHHUS O
HEM.

17. B coorBerctBun ¢ myHKTOM | crateu 1238 I'K P® npu nucbMeHHOM
COTJIACHM JIMIIEH3Wapa JHULEH3MaT MOXKET MO JOTOBOPY NPENOCTABUTH IMPABO
WCIIOJIb30BaHUsl PE3yJbTaTa HHTEIUICKTYAJIbBHOM JIESITENBHOCTH WM CpPENCTBA
VHAUBUAYAIU3AUH JPYTrOMY JUIY (CyOIMIIEH3MOHHBIN JOTOBOP).

Taxoe cornacue MOXeT OBITH JaHO KaK B CAMOM JIMLIEH3MOHHOM JIOTOBOpeE 0€3
yKa3aHUsA KOHKPETHBIX CYOJIMIIEH3MAaTOB, TaK M OTAEIbHO — Ha 3aKJIIOYEHHUE
KOHKPETHOTO CYOJIMIEH3UOHHOro JoroBopa. [lpm »TOM snuneH3uap BIpaBe
OTPaHUYUTH CBOE COTJACHE€ BO3MOXHOCTBIO 3aKIIOYEHHUS CYyOIUIEH3MOHHBIX
JIOTOBOPOB O TMPEIOCTABIEHUU TOJBKO OTICIbHBIX CHOCOOOB MCHOIB30BaHUS
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pe3yJIbTaTa UHTEJUIEKTYaIbHOM NEATEIIbBHOCTH WM CPEACTBA HHANBULYIN3ALNN U3
YHCJia T€X, KOTOPbIe ObLIN MPEI0CTABICHBI JIMIICH3UATY.

18. B cuny crareu 1239 I'K P® B cinyyasax, npeaycMoTpeHHbIX Koaekcom,
Cyll MOXET IO TpeOOBAHHUIO 3aMHTEPECOBAHHOIO JIMIIA NPUHSITH PEIICHUE O
MPENOCTABJICHUN 3TOMY JIMIy HAa YKAa3aHHBIX B PEUICHUWU CyAa YCIOBHUSX IpaBa
WCIIOJIb30BAHUSL pEe3yJIbTaTa HMHTEJUIEKTYAJIbHOM JI€ATEbHOCTH, MCKIIOUUTEIBHOE
MPaBO Ha KOTOPBIM NPUHAMJICKUT IPYTroMy JUILY (IPUHYIUTEIbHAS JIUIICH3US).

Takue cnyyaun onpeneneHsl B cratbiax 1362 u 1423 Kopekca.

CoOOTBETCTBYIOIIMI CHOpP paccMaTpUBAETCS CYAOM MPUMEHUTEIBHO K
noJyiokeHusIM nmyHkTa 1 crateu 445 u ctateu 446 'K PO.

[Ipu »TOM, mnpuHMMAs pEHICHWE O MPEJOCTaBICHUU JIUIly T[paBa
WCIIOJIb30BaHUsl pe3yJIbTaTa WHTEIUIEKTYalbHOM JEATENIBHOCTH, CYJ JOJDKEH B
PE30JIIOTUBHOM YaCTH PEIICHUS YKa3aTh YCIOBHS JMUEH3MOHHOTO JIOrOBOpa O
MPENIOCTABICHUU TPOCTON (HEUCKIIOUUTENbHON) JuieH3un. C  y4eToM JTOro
MpeanojaraéMple yCJIOBHUsSI TIPEIOCTABICHUS TaKOW JIMIEH3UHM JIODKHBI OBIThH
MpUBEICHBI B UCKOBOM TpeOoBaHuM (MyHKT 1 cratbu 1362 u myHkt 1 crarbu 1423
Konekca). Cyn e, ycTaHOBUB MPaBO TPeOOBATH MPEIOCTABICHUS IPUHYIUTEIHHOM
JUIIEH3UU, PAacCMaTpUBAeT HMMEIOIIMECS pPa3HOIJIacusi CTOPOH MO OTAEIbHBIM
YCJIOBUSIM ATOU JIULICH3UU.

OTHOUIEHUST TI0 NPUHYJIUTEIBHOW JHUIEH3UU MOTYT OBITh MPEKPaICHbI
MPUMEHHUTENILHO K mojoxkeHusiM ctatbu 450 'K PO (B ToM umcie B cyaeOHOM
MOpSJIKE IO MCKY MaTEeHTOOOJanarenss Ha OCHOBAaHUM ad3ala TPeThero MmyHKTa |
cratbu 1362, nynkta 4 crareu 1423 I'K P®). OpgnHocTopoHHMI OTKa3 OT
MPUHYAUTEIBHOMN JIUIIEH3UN HEAOMYCTHUM.

19. Crates 1240 I'K P® ycranaBnuBaeT NopsiAOK UCIIOJIb30BaHUS PE3yJibTaTa
WHTEIJICKTYaJIbHOM  JICATEIBHOCTH B COCTaBe CJOXXHOro ooObekra. Cymam
HEOOXOJMMO PYKOBOJCTBOBATHCS CIIETYIOIINM.

19.1. Tlom nuoM, OpPraHMW30BaBIIMM CO3JIaHHE CIIOKHOTO OOBEKTAa,
MOHMMAETCSl JIMIO0, OTBETCTBEHHOE 3a OPTaHU3alMIO IpOLEcca CO3JaHUsl TaKoro
00BEKTa, B YaCTHOCTH JIMIIO, B3sIBIIIEE HA CE0S MHUIMATUBY U OTBETCTBEHHOCTH 32
CO37aHNE COOTBETCTBYIONIETO 00bEeKTa (MMPOAIOCED U T.II.).

19.2. Tlpumensisi a63an Tpetuit myHkta 1 u nyHkt 2 crateu 1240 'K PO,
ClIeAyeT YYMUTHIBaTh: NYHKT 2, ONPEACISIONINM, YTO YCJIOBHUS JIMIIEH3MOHHOTO
JIOTOBOpPA, OTPAHMYMBAIOIIME HCIIOJIB30BAHUE pE3yJibTaTa WHTEIEKTYaJbHON
JESATEIbHOCTH B COCTaBE CJIOKHOTO O0OBEKTa, HEACHCTBUTENbHBI, IPEIYCMATPUBAET
3anpeT Ha OTPaHWYEHHUE JIMIIEH3MOHHBIM JIOTOBOPOM CIIOCOOOB HCIOJIb30BaHUS
Takoro pesysprara. A03arl ke Tpetuil myHkTa 1 crateu 1240 Kogekca nomyckaer
BO3MO>KHOCTh OMNPEICJICHHS B IOTOBOPE MHOTO CPOKA Y UHOW TEPPUTOPUU ACHCTBUS
UCKJIIIOYUTEIRHOTO TIpaBa Ha YKAa3aHHBIM pPE3yibTaT, HEXKEJIH YCTaHOBJIEHBI
3aKOHOM.

19.3. OcoGeHHOCTH MPABOBOTO PEKUMA CIOXKHBIX OOBEKTOB OIPE/ICIICHbI, B
YaCTHOCTH, cTathsiMu 1263, 1269, mynkrom 2 crathu 1289, rnasoii 77 'K PO.

20. B cuny crateu 1241 I'K PO npu oOpaiiieHu B3bICKaHHUs Ha UMYILIECTBO
npaBooOiafaTenss UCKIIOUMTEIbHOE TMPaBO Ha pPe3yJbTaT HWHTEIUIEKTYaIbHOM
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NEATEIbHOCTH WM CPEJICTBO WHAMBUAYyalU3allMiM, HAa KOTOPOE MOXET OBITh
oOpaIieHo B3bICKaHHE B MPeAyCMOTpeHHbIX Komekcom ciydasx, K Ipyromy JHILY
nepexoAauT 0e3 3aKIIF0UEHUS TOTOBOPA.

Cornacuo vactu 3 crateu 87 denepanbHoro 3akona ot 02.10.2007 Ne 229-
®3 «OO0 MCHOJHUTEIHLHOM MPOU3BOACTBE» (Hasiee — 3aKOH 00 HCHOJHUTEIHLHOM
IIPOU3BOJICTBE) peajau3alys MMYIIECTBEHHBIX IPaB OCYLIECTBISIETCS IyTEM
MIPOBEICHMSI OTKPHITHIX TOPTOB B JOpME ayKITHOHA.

Ucxona m3 nynkra 5 crateu 448 'K PO nuno, BemMrpaBliee TOPrH, U
OpraHu3aTop TOPrOB MOANMCHIBAIOT B JI€Hb IMPOBEICHUSA AYKIIMOHA IMPOTOKOI O
pesynbrarax  ToproB. Eciaum  mepexol  MCKIIOYMTENBHONO  IpaBa  Ha
COOTBETCTBYIOIIUWA PE3yJIbTaT MHTEIUIEKTYalbHON JEATEIbHOCTH WM CPEACTBO
WHIUBUyalu3aluu 06e3 JoroBopa ¢ yderoM mosiokeHuil ctatbu 1232 Komekca
MOJICKUT TOCYJAPCTBEHHOW PETUCTPALMM, OCHOBAHHUEM JUIsl TAKOW PETHCTPALINU
CIIY)KUT YKa3aHHBIA MPOTOKOJ O PE3YyJIbTaTaX TOPTOB.

Yacteto 14 crarbm 87 3akoHa 00 HCIOJHUTEIBHOM IPOU3BOACTBE
IPELYCMOTPEHO, 4YTO IIepefadya HEpPeaJu30BAHHOIO HMYLIECTBA JIOJDKHUKA
B3bICKATENI0 0OPMIIIETCSI aKTOM MpUeMa-nepeaud. B 3ToM ciiydae ocCHOBaHUEM
JUJIS1 TOCYJaPCTBEHHOM PETUCTPALIUU SIBISIETCS YKa3aHHBIN aKT.

21.  OpraHuszanuys,  OCYIIECTBIAIOMIAS  KOJUIEKTMBHOE  YIIPABIICHUE
aBTOPCKMMH M CMEKHBIMM IIPABaMHM, BIIPAaBE HA OCHOBAHUM ITyHKTA 5 crarbu 1242
'K P® npenbsBnsath TpeOOBaHUS B CyA€ OT MMEHHM MpaBooOiazarened Wik OT
CBOET0 UMEHHU ISl 3aIMThI IPaB, YIIPaBICHUE KOTOPHIMU OHA OCYLIECTBIISIET.

IIo cmbicmy nynkra 1 cratem 1242 'K P® yka3zaHHble OpraHu3anuu
JEHCTBYIOT B MHTEpECcax MpaBooOagaTeieu.

[Ipu 3TOM Takas opraHu3alus, HE3aBUCUMO OT TOTO, BBICTYIIAE€T OHA B CYJE
OT UMEHH TMpaBoo0IaaaTeNiell Wik OT CBOET0 UMEHH, JCHCTBYET B 3aIUTY HE CBOMX
MpaB, a MpaB JUL, NepeaaBlIuX el B cuily nyHkTa | crateu 1242 Konekca npaBo Ha
YIpaBJIE€HUE COOTBETCTBYIOUIMMHU MPABaMU HA KOJUIEKTUBHOW OCHOBE.

B cnywae, ecnu ykazaHHas opraHuzais oOpamiaercs B 3allUTy IpaB
GU3MYEeCKUX JUI] WIM OJHOBPEMEHHO (PU3MYECKHX W FOPUAMYECKHUX JHI] JTHUOO
HEOIPEICNICHHOrO0 Kpyra JIMI, Takue CHOpbl MOJBEIOMCTBEHHBI CylaMm oOIiei
opucaukinu. Eciu jxe oHa oOpaiaercst B 3alIUTy MPaB TOJBKO IOPUANUYECKUX JIHI
B CBSI3U C UX MNPEANPUHUMATEIIBCKOM U MHOM IKOHOMHUYECKOM NIEATEIILHOCTBIO —
CIIOPBI MOJIBEIOMCTBEHHBI apOUTPAKHBIM CYJIaM.

AkkpenutoBaHHasi opraHuzamusi (cratesi 1244 T'K P®) neiictByer 0e3
JIOBEPEHHOCTH, MOJATBEPKAasi CBOE MPaBO Ha OOpallleHue B CyJ 3a 3allMTON MpaB
KOHKPETHOTO TpaBooOsanarenss (Wi HEOINpPEAENICHHOrO Kpyra JIMil B Ciydae,
MpeayCMOTpeHHOM ab3arieM BTOphIM TyHKTa S5 crathu 1242  Kopekca)
CBUJIETEJIbCTBOM O F'OCYIapCTBEHHOM aKKPEIUTALIUH.

Opranuzanusi, HE SBISAIONIASICS AKKPEAUTOBAHHOM, TakKe JIEHCTBYeT Oe3
JIOBEPEHHOCTH, HO JIJISl TIOATBEPIKIACHUS TIpaBa Ha OOpallleHHe B CyJ 3a 3allUTOU
paB KOHKPETHOTO MpaBooOIagaTesNs MpeICcTaBIseT CBOM YCTaB, a TAaKKe JOTOBOP C
COOTBETCTBYIOIIMM MpaBooOjafaTeseM O IMepenadye MOJHOMOYUMN MO YIPaBICHUIO
IIpaBaMu WJM JIOTOBOp C APYrol OpraHu3anueil, B TOM YHCJIE WHOCTPAHHOM,
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YIpaBJISIOUIEHN MpaBaMy TaKOTro paBoo0IaaaTess Ha KOJJIEKTUBHOM OCHOBE (ITyHKT
3 cratbu 1242 T'K PO).

Cmop ¢ ydacTMeM OpraHu3allMM, OCYIIECTBILIIONIEH  KOJUIEKTUBHOE
yIpPaBJICHUE ABTOPCKUMU U CMEKHBIMU [IpaBaMU, MOXKET ObITh PACCMOTPEH CYJIOM U
0€e3 y4acTus KOHKpETHOTO ITpaBoo0agaTes.

22. CornmacHo cratee 1248 T'K P® cnopsl, cBsi3aHHBIE C 3alIUTON
HapYLIEHHBIX WM OCHOPEHHBIX HHTEJUIEKTYaJbHBIX IpaB, pPacCMaTpPUBAIOTCI U
pa3peraTcs Mo 00IIEeMy MPABUILY CYIOM.

B coorBerctBunm ¢ nyHkroM 2 crareu 1248 T'K P® Koaekcom
NpEeIyCMaTpUBAlOTCS  CiIydaud  3allUThl  WHTEJUIEKTYaJbHbIX  MpaB B
aMUHUCTPAaTUBHOM (BHecyneOHOM) mopsanke. Ilpu oOpamenun B cyn ¢
TpeOOBaHUEM, MOAJIEKAIIUM PACCMOTPEHUIO B a]MUHUCTPATUBHOM (BHECYIEOHOM)
NOPSJIKE, COOTBETCTBYIOLIEE 3asBJIICHUE ITOUIEKUT BO3BPALLECHHUIO.

IIpu paccMOTpeHHMH CYIOM J€lI O HapylIEHWH WHTEIUIEKTyaJIbHBIX IpaB
BO3PAXEHUS CTOPOH, OTHOCSIIHMECS K CIIOPY, IMOJIEKALIEMY PaCCMOTPEHHUIO B
aJIMUHHCTPATUBHOM (BHECY/€OHOM) TMOpsIIKE, HE JOJDKHBI IPUHUMATHCA BO
BHUMAaHUE U HE MOTYT OBIThH MTOJIO)KEHBI B OCHOBY PEIICHUSI.

23. B cunty myHkta 3 cratbu 1250 'K PO orcyTcTBUE BUHBI HAPYLIUTEIS HE
OCBOOOXK/IA€T €ro OT OOA3aHHOCTH NPEKPaTUTh HAPYIICHHE WHTEIEKTYaJbHbIX
npaB, a TAKXKE HE MCKIIOYAeT MPUMEHEHHUsS B OTHOIICHUHM HapyUIUTENs Mep,
HaIlpaBJIEHHBIX HA 3alIUTy TaKUX MPaB.

Cyagam HaqIeXHT UMETh B BHIY, YTO YKa3aHHOE MPAaBWIO MOMJIEKUT
NPUMEHEHUIO K CrOco0aM 3alluThl COOTBETCTBYIOLIMX IpPaB, HE OTHOCSIIMMCS K
MepaM OTBETCTBEHHOCTU. OTBETCTBEHHOCTh 3a HApyUIEHUE WHTEIUIEKTYaJbHbIX
npaB  (B3bICKAaHME  KOMIIGHCAIlMM,  BO3MEILIEHHE  YOBITKOB)  HAcTymaer
npuMeHuTenbHO K ctathe 401 Koaekca.

24. Eciiu B KauecTBE MPOMBIIIJIEHHOT0 00pasiia ¢ corjacus mpaBoodiaaaTens
3aperucTpUPOBaH OOBEKT aBTOPCKUX MPaB (UM UX COBOKYIHOCTH), CIIOCOO 3aIIUTHI
VCKJIFOUYNUTEIBHOTO MPaBa OT COBEPIIAEMBIX HAPYIICHUH ONPENENSETCS XapaKTepoM
TAaKoro HapyueHus. Eciaum HapymuTenb COBEPIIAET JACUCTBUS IO HMCIOJIb30BAHMIO
npoMbIniuieHHOTo oOpasina (ctatest 1358 'K P®), marentoobnamarens Bmpase
OCYUIECTBJISAThH 3aLUTYy CIOCO0AMH, MPEAYCMOTPEHHBIMM JIJISl 3alUThI MMAaTEHTHBIX
npaB (maparpad 8 rmaBel 72, crates 1252 T'K P®). Ecim ke HapyieHo
UCKJIIOUMTENFHOE MPaBO Ha MCMOJIb30BaHue npousBeneHus (ctates 1270 'K PO)
crioco0aMu, He CBSI3aHHBIMU C UCTIOJIb30BAaHUEM MPOMBIILIIEHHOTO 00pasiia, 3aluTy
BIIpaBE  OCYHIIECTBIATH  OOJajaTedb  aBTOPCKOTO  TpaBa  ClocoOamu,
PEeLyCMOTPEHHBIMU ISl 3aIIUTHI aBTOPCKUX npas (ctatbu 1301, 1252 T'K PD).

Ecnu perucrpanuss M MOCHEAYIOLIEE MCHOJb30BAaHUE IPOU3BEICHUS B
KayecTBE TMPOMBIIIIEHHOT0 00paslia OCYyIIEeCTBICHBI 0€3 COrjiacusi aBTopa 3TOTro
IIPOU3BEJCHUSA, ABTOP BIPABE OCYLIECTBIIATh 3aIUTy CBOMX aBTOPCKUX IIPAB
HE3aBHCHMO OT TOTO, MPEABSABISIOCH JIM TpeOOBaHME O MpPHU3HAHUM MATEHTa
HeJCUCTBUTENbHBIM. [Ipu 3TOM YIOBIETBOpPEHHE COOTBETCTBYIOIIMX TpeOOBaHUI
aBTOpa TMpPOU3BENCHUS caMO MO0 cebe He BJeueT MpHU3HAHUS MAaTEHTa
HEJICHCTBUTEIbHBIM.
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Pemenue cyna mo neny o HapylleHHH aBTOPCKUX IMPaB HE MOXKET CIIYKHUTh
NPEensSTCTBUEM ISl 3aKJIIOYEHUs MATEHTOOO0]aaTesIeM C aBTOPOM IMPOU3BEICHUS
JUIEH3UOHHOTO JI0T0BOPA.

25. CornacHo nyHKTY 4 cratbu 1252 'K P® B ciyuae, korga U3roToBJICHHE,
pacmpocTpaHeHUE WM HWHOE HCIOJb30BaHUE, a TAaKXKEe HMIIOPT, MEPEBO3Ka WIU
XpaHEHHWE MAaTEpUANIbHBIX HOCHUTENEH, B KOTOPBIX BBIPAKEHBI  PE3YJIbTAT
WHTEJUJIEKTYaJbHON JESTEILHOCTH WM CPEJCTBO MHIMBHAYaTU3AIlUU, MPUBOAAT K
HapyIICHUIO UCKIIIOYUTEIBHOTO MpaBa Ha TAKOW pe3yJIbTaT UM Ha TaKOe CPEACTBO,
TaKHe MaTepUaIbHBIC HOCUTEIN CUNTAIOTCS KOHTpahaKTHBIMU U IO PEIICHUIO Cya
MO/JICKAT M3BITHIO M3 000pOTa W YHUYTOKEHHUIO O€3 Kakoi Obl TO HH OBLIO
KOMIIEHCAllUM, €CIM WHbIE mnocnenctsus He npeaycmorpensl ['K PO. HHble
MOCJIEACTBUS yCTAaHOBJIEHBI MyHKTOM 2 ctathu 1515 Koaekca mnsg ciaydaeB, koraa
BBEJICHHE KOHTpa(daKTHBIX TOBAapOB B 000pPOT HEOOXOAUMO B OOIIECTBEHHBIX
MHTEpEeCcaXx.

MarepuanbHblii HOCUTEIh MOXET OBbITh MPHU3HAH KOHTPA(PAKTHBIM TOJBKO
cynom. [Ipu HeobXxoarMMOCTH Cy/ BIpaBe HA3HAYUTH DKCIEPTHU3Y ISl Pa3bsiCHEHUS
BOIPOCOB, TPEOYIOMIUX CHEIUATBHBIX 3HAHUU.

26. B cuny nynkta 5 crateum 1252 'K P® B ciywae, ecnu cyaom
YCTAHOBJIEHO, YTO OOOpYyJOBaHUE, MPOUYMUE YCTPOMCTBA U MaTEpUAIbl TJIABHBIM
o0pa3oM HCHOJIB3YIOTCS WJIM TMpEIHa3HAYEHBbl Jii COBEPLICHUS] HapyIICHUS
UCKJIIOYUTEIBHBIX TIPaB Ha pe3yJbTaThl MHTEUICKTYyaJlbHON MEATeJIbHOCTH W Ha
CpeACTBa HWHIWBHUAYyaIW3allMd, TaKoe OO0OpyJ0oBaHHE, MPOYHE YCTPOHMCTBA W
MaTepuaibl MO PEHICHUIO Cyaa (B TOM YUCIIE U TIPU OTCYTCTBUHM COOTBETCTBYIOIIETO
3asiBJICHUsI 00J1aiaTeNsl UCKIIOUMTENILHOTO TIpaBa) MoAJIeKaT U3BATHIO U3 000pOTa U
VHUYTOXKEHUIO 3a CYET HApYIIUTENs, €CIM 3aKOHOM HE MPEayCMOTPEHO UX
oOparenue B 10xoJ Poccuiickoit denepanuu.

27. Ilpn npumenenuu ctatbu 1254 'K P® HeoO6X0auMoO yunuTHIBaTh, UTO OHA
HE TPEJOCTaBIACT JUIEH3WATaM — O0JaJaTeNisiM MPOCTONW (HEUCKITIOYUTEIILHOM)
JUIEH3UM — TIPaBO 3alllMIIATh CBOM TIpaBa CIOCO0aMH, MPETyCMOTPEHHBIMU
cratbsaMu 1250 u 1252 Kogekca. Takum mpaBoM 00J1a1at0T TOJBKO JUIICH3UATHI —
o0JnaaTeNny NCKIIOUNTEILHON JTUIICH3UH.

ABTOpCKOE NIPaBo

28. B cootBercTBuM ¢ myHKTOM 1 ctathu 1259 'K P® oO6bexkTaMu aBTOPCKHUX
npaB SBISIIOTCA MPOU3BEACHUSI HAYKH, JTUTEPATyphl U HMCKYCCTBA HE3aBUCUMO OT
JIOCTOMHCTB U Ha3HAUYEHMs MPOU3BEICHHUSI, a TAKXKE OT CIIOC00a €ro BhIPAKEHUSI.

[Ipu ananuse Bompoca 0 TOM, SIBJISIETCS JTM KOHKPETHBIN PE3yJbTaT 00bEKTOM
aBTOPCKOIO MpaBa, CyJaM CJIEeAyeT yUYUThIBATh, YTO IO CMbICTy crareit 1228, 1257 n
1259 'K P® B ux B3aUMOCBSI3M TAKOBBIM SIBJIIETCS TOJILKO TOT PE3YIbTAT, KOTOPHII
CO37aH TBOPYECKUM TpynoM. lIpm 3TOM HamJIeKUT MMETh B BHUIY, YTO IOKa HE
JIOKa3aHO WHOE, Pe3yJbTaThl MHTEIUIEKTYaJIbHOW NEATEIBbHOCTH MPEIIOIAratoTCs
CO3JaHHBIMH TBOPYECKUM TPYIOM.
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Heobxoaumo Taxke UMETh B BUAY, YTO CaMO MO ce0e OTCYTCTBHE HOBU3HBI,
VHUKAIbHOCTH U (WIM) OpUTHMHAIBHOCTH  pe3yJibTaTa HMHTEIUIEKTYalbHOM
NEATEIIBHOCTH HE MOXET CBUJIETEIICTBOBATh O TOM, YTO TaKOW pE3yJIbTAT CO3JaH HE
TBOPUYECKUM TPYIOM H, CIEAOBATENIbHO, HE SIBISETCS 00bEKTOM aBTOPCKOTO MpaBa.

29. B cuny nynkra 7 cratem 1259 T'K P® aBropckue 1mpaBa
pacnupoCTpaHsIOTCS Ha 4YacTh MPOM3BEACHMs, HAa €ro Ha3BaHUE, Ha MEPCOHAXK
IPOU3BEICHUSA, €CIM [0 CBOEMY XapakTepy OHH MOTYT OBITb NPH3HAHBI
CaMOCTOATEJBHBIM ~ pE3yJbTaTOM TBOPYECKOIO TpyAa aBTOpa M  OTBEYAIOT
TpeOOBaHUSIM, YCTAHOBJICHHBIM ITyHKTOM 3 3TOH CTAaThU.

[TockonpKy COrJIacCHO NYHKTY 3 Ha3BaHHOW CTaTbH OXpaHE MOMJIEKAT
NPOU3BEJCHUS, BBIPAKECHHbIE B KakKOH-IMOO OOBEKTHBHOW (opMe, TO TMOJ
IIEPCOHAKEM CIIEYET IIOHUMATh YaCTh IPOU3BEICHUS, COAEPKALLYI0 OITMCAaHUE WIIH
M300paKeHNE TOTO WJIM MHOTO JEHCTBYIomIEero mia B popme (hopmax), npucyiiei
(mpucymmx) MpOM3BEIEHUIO: B IHCbMEHHOH, ycTHOH ¢opme, B dopme
n300paxeHusi, B opMe 3BYKO- WM BUAEO3ANNCH, B 00BEMHO-IIPOCTPAHCTBEHHOMN
dbopme u ap.

OxpaHa aBTOPCKMM IIPaBOM IIEPCOHAKA IMPOMU3BEACHMS IPEANOJaracT, B
YACTHOCTH, 4YTO TOJIBKO aBTOPY WM HHOMY NPAaBOOOJAAATEN0 MPUHAIIEHKUT
UCKJIFOUUTEIFHOE MPAaBO KCIOIb30BATh MEPCOHAXK JIFOOBIM CITOCOOOM, B TOM UHUCIIE
nyTeM nepepadboTku (moAnyHKT 9 myHkra 2 cratbu 1270 Kogekca).

30. B coorBerctBUM ¢ myHKTOM 5 ctatbu 1262 I'K P® poroopsl 00
OTUYKJICHUH HMCKJIIOYUTEIBHOTO MpaBa Ha 3apErMCTPUPOBAHHYIO MpOrpammy Iis
OBM wunu 0a3y naHHbIX (MyHKT 1 3TOM CTaThM) U MEPEX0]] UCKIIOYUTEIBLHOTO MpaBa
Ha TaKyl IporpamMmy Wi 0a3y JaHHBIX K APYTHM JulaM 0e3 10roBopa MoJjiexar
rocy1apCTBEHHOM perucrpanuu B Pocriarenre.

Kak crmenyer u3 nonoxeHuit crater S BBOOHOIO 3aKOHA, YKa3aHHOE MPABUIIO
00 00s13aTeIbHON TOCY/IapCTBEHHOW PpErucTpaluy MNPUMEHSETCS B OTHOLIECHUH
nporpamm st 9BM u 6a3 naHHBIX, 3aperucTpupoBaHHbIX Kak nocie 31.12.2007 (B
nepuon aectBus yactu uverBeprod 'K P®), tak u go 01.01.2008 (B mepuon
nerictBusi 3akoHa Poccuiickoin @enepaunn ot 23.09.1992 Ne 3523-1 «O npaBoBoi
OXpaHe MpOoTpaMM JJisi JIEKTPOHHBIX BBIUUCIUTEIBHBIX MAIIUH U 0a3 JaHHBIX»,
TaK)Ke MpeaycMaTpUBaBIIETO BO3MOXKHOCTh perucrpanuu nporpamm ais OBM u
0a3 MaHHBIX), B CIy4ae, €Clid JOTOBOP 3aKJIIOYAETCs, a MePeXo ] UCKIIOYUTEIBHOTO
IpaBa Ha HUX ocyulecTisiercs nocie 31.12.2007.

31. KoaekcoM mpeaycMOTpPEHO HapsAay C JHYHBIM HEUMYIIECTBEHHBIM
IpaBOM Ha HEMPUKOCHOBEHHOCTh Mpou3BeneHus (ctarbs 1266 Konekca) mpaBo Ha
nepepadoTKy MPOU3BEACHHUS, SBISIIOULYIOCS OJHUM M3 CHOCOOOB MCIOJIb30BAHMS
NPOU3BEIACHUSA, OJAHUM W3 IPABOMOYMM, BXOJSIIMX B HCKIIOUUTEIBHOE IPAaBO
(moanmyHkKT 9 myHkTa 2 ctateu 1270 I'K POD).

[IpaBo Ha HENMPUKOCHOBEHHOCTH Mpou3BeAcHUs (ab3all mepBbld MyHKTa 1
ctatbu 1266 'K P®) kacaercss Takux H3MEHEHH MPOU3BEACHUS, KOTOPHIE HE
CBA3aHbl C CO3JaHUEM HOBOIO MPOM3BEJCHHUS HA OCHOBE HMMEIOLIErocs.
CoOTBETCTBYIOIIME U3MEHEHMSI IOIYCKAIOTCS C COIVIACHs aBTOpa (WJIM MHOTO JIMIA
B cllydae, MpeaycCMOTpPEHHOM ab3arieM BTOphIM NyHKTa 1 ctateu 1266 Konekca),
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KOTOpPOE JIOJDKHO OBITh OMpPEAENICHHO BBIpaxeHo. [Ipu OTCYyTCTBUM OKa3aTelIbCTB
TOTO, 4TO corjacue ObUIO ONPEEICHHO BHIPAKEHO, OHO HE CUUTAETCS MOJIYYCHHBIM.

[lepepaboTka IPOU3BEACHUS IPEANOJIaract CO37aHue HOBOT'O
(MpOU3BOIHOTO) MPOU3BEACHUS HA OCHOBE YXe cylecTBytomero. [Ipu aToM npaso
Ha MepepadOoTKy MPOU3BECHUS KaK OJUH U3 CIIOCOOOB MCIOJIB30BaHUS PE3yibTaTa
WHTEJUIEKTYaJIbHOM  JIEATEIbHOCTH MOXET OBITh NEpEelaH0 B YHCIE HHBIX
paBOMOYMI B paMKax MepeJayd MCKIYUTENBHOIO IpaBa IO JOroBOpYy 00
OTUYKJICHUH WCKIIOYUTEIHHOTO TpaBa B MojdHOM oOwveMe (ctaths 1234 I'K POD)
100 MPETOCTABICHO 10 JUIEH3HOHHOMY J0roBopy (ctaths 1235 'K P®d), a taxxke
MOJKET TMEpPEHTH MO YCTAHOBJCHHBIM B 3aKOHE OCHOBAHMSIM 0€3 3aKIIOYCHHS
JoroBopa ¢ npaBoo6sanarenem (cratbs 1241 'K POD).

YacTHbIM ciay4aeMm MepepadOTKH IPOU3BENEHUS SBISETCS MOAMPUKAIUSL
nporpammbl Juist DBM win 6a3bl TaHHBIX, TO €CTh JIOOBIE X M3MEHEHHUS, B TOM
YuCclae WX IEepeBOJ C OJHOIO sA3bIKa IPOrPAMMHUPOBAaHMs Ha JpYyrou, 3a
UCKJIIOYEHHEM aJanTaluy, MpeACTaBIsAomed co00ll BHECEHHWE W3MEHEHUH,
OCYIIECTBIISIEMBIX MCKIIIOUUTEIBHO B IEMSIX (PYHKIIMOHHUPOBAHUS MPOTPAMMBI IS
OBM wunu 6a3bl TaHHBIX HAa KOHKPETHBIX TEXHUYECKHX CPEACTBAX MOJb30BaTEIIs
WJIU TIOJ1 YIIPABIICHHEM KOHKPETHBIX MPOrPaMM MOJIb30BATEIS.

32. B cuny noanynkra 6 myHkra 2 ctarbu 1270 I'K P® ucnonb3zoBanuem
MPOU3BEJCHUSI CUMTAETCS B YUCIE MPOYETO €ro MyOJIMYHOE HCIIOJHEHUE, TO €CTh
NPEACTABICHUE MPOW3BEICHHUS B JKUBOM HCIOJHEHHMM WIM C T[OMOILIBIO
TEXHUYECKUX CPEACTB (paauo, TEIEBUAECHUS M MHBIX TEXHUYECKUX CPEACTB), a
TaK)K€ T0Ka3 ayJuOBU3YaJIbHOIO MPOM3BEAEHUS (C COMPOBOXKIECHUEM WU 0e€3
COMPOBOXKJICHUSI 3BYKOM) B MECTE€, OTKPBITOM JiJIsi CBOOOJHOIO MOCELIEHUs, WU B
MECTE, TJ€ NPUCYTCTBYET 3HAUYUTEIBHOE YHUCIO JIML, HE MNPUHALISKAUX K
OOBIYHOMY KpPYTY CE€MbH (KOTOPBIN OMNpENeNseTcs CyJOM C y4eTOM KOHKPETHBIX
OOCTOATENBCTB PACCMAaTPUBAEMOrO Jiejia), HE3aBUCUMO OT TOT0, BOCIIPUHUMAETCS
IPOU3BEICHUE B MECTE €ro MpeJICTaBICHMs] WM IMOKa3a JIMOO B JPYroM MecTe
OJIHOBPEMEHHO C NPEACTABICHUEM WIIN [TOKA30M IIPOU3BEACHUS.

JIM1oM, OCYIIECTBIISIOIIUM MyOJUYHOE MCIOJHEHHE MPOU3BEACHUS (B TOM
YHUCJIE MPU €ro NMPEACTABICHUH B )KUBOM UCIIOJIHEHHH), IBJISIETCS FOPUINYECKOE WU
du3nuecKoe 10, OpraHu3yrollee MyOIMYHOE UCTIOTHEHHE B MECTE, OTKPBITOM JJIs
CBOOOJTHOTO MOCEILIEHHUS, UJTU B MECTE, T/I€ IPUCYTCTBYET 3HAUMTEIBHOE YUCIIO JIUII,
HE MPUHAUICKAIUX K OOBIYHOMY KPYTy CEMbHU, TO €CTh JIMIO, KOTOPOE OepeT Ha
ceOs1 MHUIMATUBY M OTBETCTBEHHOCTh 3a TMPOBEACHUE COOTBETCTBYIOILIEIO
MEpOIPUSATHS.

NMeHHO 3TO JIMLO AOJKHO 3aKIOYUTh JIOTOBOP O MPENOCTABIECHUH EMY
npaBa Ha MyOJMYHOE WCIOJIHEHUE TMPOU3BEACHUS C MPaBOOOIagaTeNeM WM
OpraHu3alKen Mo YIPaBICHHUIO IpaBaMH Ha KOJUIEKTUBHON OCHOBE U BBITIJIAYMBATH
IIoJIararoueecs BO3HarpaxacHue.

33. IIpu npumenenuu crateu 1272 I'K PO cynam cineayer HCXOAUTh U3 TOTO,
YTO YCTAHOBJIEHHBIM 3TOW CTATbEXM IPUHLHNIN HCYEPIAHUS NpaB IPUMEHSETCS
TOJBKO K OPUTHMHAY WIH JK3EMIULIpaM IPOU3BEICHMS, IPABOMEPHO BBEICHHBIM B
rpaxJIaHCKui o0opoT Ha Tepputopun Poccuiickort denepanuu. Pactipoctpanenue
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KOHTpaaKTHBIX JK3EeMIUISIpOB Mpou3BelneHu crtatbet 1272 Kopekca He
OXBAaThIBAE€TCA U B JIIOOOM Cilydae 0Opa3yeT HapyIICHHE MCKIIOUUTEIHLHOTO MpaBa
Ha MPOU3BEJICHHUE, HE3aBUCUMO OT TOTO, CO3/IaH 3TOT KOHTPA(AKTHBIA AK3EMILISP
CaMUM HapyUIUTENIEeM WK MPUOOPETEH Y TPEThUX JIUII.

Ucxons u3 crtateu 1272, a Takxke noanyHkra 4 nmynkra 2 ctateu 1270 I'K PO,
COTJIACHO KOTOPOMY CaMOCTOSITENIbHBIM CIIOCOOOM HCHOJIB30BaHUS MPOU3BEACHMUS,
COCTABJISIIOUIMM  CaMOCTOSITEJIbHOE I[PAaBOMOYME IpaBooOJafaTelis, SBIAETCA
UMIIOPT OpHUIMHAJA WINA SK3EMIUISIPOB MMPOU3BEICHUS B LIEJSAX PAaCIpPOCTPAHEHHUS, B
WX B3aMMOCBS3M MPUHIUMII HCYEpNaHUs NpaB HE OXBaThIBACT Cly4yau
pactipoctpanenuss B Poccuiickoin denepanyy OpUTHMHAIOB WM  JK3EMILISIPOB
IPOU3BEJCHUM, BBEJICHHBIX B I'PAXJTAHCKUN 000POT HA TEPPUTOPUH MHOCTPAHHOTO
rocyJapcTBa, HO HE BBOJMBIIMXCS B TPaXIaHCKUW OOOpPOT HA TEPPUTOPHUH
Poccuiickon ®@enepanum.

[Ipu 5TOM cynaM HaaJeXWUT UMETh B BUAY, UTO HU MOJIMYHKT 4 IyHKTa 2
cratbu 1270, Hu crates 1272 'K PO He npensTCTBYIOT UMIIOPTY OPUTHHAIIA WIIH
AK3EMIUISIPOB IMPOU3BEICHUS HE JUIS LIEJIEH PaCpOCTPaHEHUS.

34. Ilpu npumenennu ctatbu 1273 T'K PD cymam cineayer y4uThIBATH:
BOCIIPOU3BEJEHUE, TO €CTh U3TOTOBJIEHUE OJHOTO 3K3EMIUIIpa MPOU3BEICHUS WM
0onee OO €ro yacTu B J1000M MaTepHalibHON (hopme, HE SBISETCS HApPYIICHUEM
UCKIIIOUUTEIBHBIX MpaB Ha MPOU3BEACHUE TOJIBKO B TOM Cllydae, €CJIM B MOMEHT
M3TOTOBJIEHHSI TAKOT'O 3K3EMILIApA CaMO MPOU3BEACHHUE UCTIOIb3YETCS TPABOMEPHO.

Tak, HapylleHHEeM HCKIIOYUTEIBHOTO MpaBa Ha MPOU3BEICHUE SIBISIETCS
M3rOTOBJICHHE OJHOIO 3K3EMIUISIpa MPOMU3BEICHUS UM Oo0Jiee, OCYIIECTBIECHHOE C
KOHTpa(aKTHOTO 3K3EeMILIApa JUOO MPU HEMPABOMEPHOM JIOBEJIEHUHU JI0 BCEOOIIETO
cBeJIeHUs (B TOM UYHMCJIe TIPU HETTPABOMEPHOM pa3MeNIeHUH B ceTu VIHTepHeT).

Jlomyckaercst 6e3 corjacusi aBTOpa WM HWHOTO TpaBooOIamarens
BOCIIPOU3BEAEHUE, OCYIIECTBISIEMOE TOJBKO Tpa)KAaHUHOM U TOJBKO B JIMUHBIX
LEesAX, IMOJ KOTOphIMH 1O cMbicny crtatbn 1273 Kogekca mnoHUMaeTcs
MOCJIEYIONIEE HEKOMMEPUYECKOE HCIIOIb30BAHUE COOTBETCTBYIOIIETO 3K3EMILIAPA
JUTSL yIOBJIETBOPEHHSI COOCTBEHHBIX MOTPEOHOCTEN WM MOTPEOHOCTEH OOBIYHOTO
Kpyra CEMbH 3TOr0 TpaXKJaHWHA (KOTOPBIA OINpENENsIeTCs CYAOM C YYETOM
KOHKPETHBIX 00CTOATENHCTB PACCMATPUBAEMOTO JIeNa).

35. B cunty nynkra 3 ctateu 1274 'K PO nomyckarotcst 6€3 corniacus aBTopa
WM MHOTO 00JafaTessi UCKIIOUUTENLHOTO MpaBa Ha OpPUTMHAIBHOE MPOU3BEICHUE
u 0e3 BbIJIATBl €My BO3HArpaXKJACHHUs CO3JaHHE TPOU3BEACHUS B KaHPE
JUTEPATYPHOU, MY3bIKaJIbHOM WJIM MHOM MapoAuu JIMOO B >KaHpPE KapUKaTypbl Ha
OCHOBE JIPYTroro (OpUruHaJIbHOI0) MPaBOMEPHO OOHAPOJAOBAHHOTO MPOU3BEACHUS U
WCIIOJIb30BAaHUE JTOW TMapoauu JMOO0 KapukaTypel. B CBsS3m C 3TUM aBTOp
OpPUTMHAJIBHOTO TPOU3BEACHUSI HE BIpPABE 3alpeniaTh HCHOJb30BAHUE CBOETO
MPOU3BEJCHUS YKAa3aHHBIM CIIOCOOOM Ha OCHOBE TOJIOKEHUH "acTtu yerBepToit 'K
P®. B cinyuae, eciin mapoaus WM KapuKaTypa mopodar 4ecThb, JOCTOMHCTBO WU
JIEJOBYIO PEMYTALMIO aBTOPa OPUTHHAIBHOTO MPOU3BENECHHSI, OH BIIPABE 3aIUIIATh
UX B MOPSIJIKE, yCTAaHOBJIIEHHOM cTaThell 152 Kogekca.
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36. Cygam cienyeT y4yuThIBaTh, YTO MPABO COBEPLICHHS B OTHOLICHHUH
nporpammbl i1t 9BM unu 6a3bl JaHHBIX JACUCTBUHM, NMPEIYyCMOTPEHHBIX CTAaThel
1280 'K P®, npuHaajiekUT TOIBKO JIMILY, IPABOMEPHO BJIAJICIONIEMY AK3EMILISIPOM
Tako rporpammsl 111 OBM win 6a3bl JaHHBIX (T10JIH30BATEIIO).

[Ipu stoMm nuio, 3anucaBinee nporpammy ais OBM wunu 6a3y naHHBIX B
namsaTe OBM (moanysukt 1 mynkra 1 crateu 1280 I'K P®), kora oHO mpaBOMEpHO
BIIAJICNIO DK3EMIUBIPOM TaKOW MPOrpaMMbl WU 0a3bl AHHBIX, JOJDKHO YIAIHTh
COOTBETCTBYIOIIYIO TIpOrpaMMy WM 0a3y W3 maMsATd NpuHajexkamnen emy OBM B
cily4yae MpoAaXdl WJIM MHOTO OTUYXKAEHUS SK3eMIUIsIpa IporpaMMBbl WU Oa3bl.

Komus nporpammel 111 OBM uim konust 0a3bl TaHHBIX, MpeIHA3HAYCHHAs
JIJISl apXUBHBIX 1EJIEH WJTU JJIsl 3aMEHbI PAaBOMEPHO MPUOOPETEHHOTO IK3EMILISpa B
CIIy4asiX, KOTr/la TaKOW 3K3EeMIUISIp yTEPsIH, YHUUTOXKEH WIH CTajl HENPUTOJEH IJIS
WCIIOJIb30BAHUS, JIOJDKHA OBITh YHUYTOXKEHA, €CIIM BIAJCHHUE SK3EMIUISIPOM STOM
porpamMMbl UK 0a3bl TaHHBIX MEPECTAI0 OBITh MPABOMEPHBIM (MOAMYHKT 2 MyHKTa
1 crateu 1280 Konekca).

37. B cuny ab3ana Broporo nmyHkra 1 crateu 1284, a63ania BToporo myHkra 1
ctatbu 1319 'K P® Ha HCKIIOUHUTENBHOE MpPaBO, MPUHAIIEKANIEE HE CAMOMY
aBTOpy (MCHOJHUTENIO), a JAPYyroMy JHIly, W Ha TMPaBO HCIOJIb30BaAHUSA
npou3BecHUsT (MCIOJIHEHUS), TMPUHAAIEKAIEe JUICH3UATY, MOXKET OBITh
oOpallleHO B3bICKAHHUE.

[Ipu paccMoTpeHHUH CHOPOB O MPABOMEPHOCTH OOpaIlleHHs] B3BICKAHMS Ha
MPaBO UCMOJIb30BAaHUSI TPOU3BEACHUS (UCTIOJIHEHUS ), IPUHAJIIeKAIIEe JIMIICH3UATY,
HAJJIKUT YYUTHIBaTh, YTO TMPU TakoM OOpallleHUH B3BICKAHUS COIJIACUE
JUleH3uapa He Tpedyercs.

ABTOp mnpousBeneHUs] (KCIOJHUTENb) HMEET JIUIb PEUMYIIECTBEHHOE
mpaBo MpUOOpETEeHUsT NPUHAMJSKAIIETO JUIEH3WAaTy TIpaBa MCIOJb30BaHUS
pou3BeJeHUs (UCTIOHEHHS) B CIIydae ero MpoJa)xu ¢ MyOJIHMYHBIX TOPTOB B IENISIX
oOparienus B3bickanus (MyHKT 2 ctaThi 1284, myHkT 2 cratbu 1319 Kogekca).

38. Ilpu mpumenenun cratbu 1286 'K P® HeoOXoaumo HCXOIUTH U3
CJIETYOLIETO.

38.1. CornacHo nyHkty 2 ctatbu 1235 'K P® nuneH3uMoHHBIM AOTOBOP
MOJJICKUT TOCYAAPCTBEHHOW PETHUCTpAllUd B CIydasiX, ONPEJEICHHBIX MyHKTOM 2
cratbu 1232 Konekca. K TakuM ciydasiMm OTHOCUTCS B TOM YMCJIE TTPEAOCTABICHUE
MpaBa HUCIOJIb30BaHUs TMOMJICKAILETO TOCYJapPCTBEHHON perucTpanuu pe3ysbTaTa
WHTEJJIEKTYaIbHOU JIESITEILHOCTH WIH CPEICTBA MHAMBUAyan3auuu. [Ipu sTom B
cuny nyHkra 7 craten 1232 T'K P® 510 mpaBWwiIo mNpuUMEHSETCS U K
3apETUCTPUPOBAHHOMY 10 JKEJIAHHUIO PE3YJIbTaTy UHTEIUICKTYyaIbHON NESITEIbHOCTH
(B wactHOCTH, K mporpammam misi OBM u 06azam nanvbix), ecnu Kojexkcom He
YCTaHOBJIEHO UHOE.

B otHomenun mnporpamm mis OBM um 6a3 gaHHBIX HMHOE YCTaHOBJICHO
nyHKToM 5 ctatbu 1262 'K P®D, B cCOOTBETCTBUU C KOTOPBHIM TOCYJIapCTBEHHOM
pETHCTpaIMU TOJJIKAT TOJBKO: 1) TOTOBOPHI 00 OTUYKIEHUHU UCKIIOYUTEIHLHOTO
mpaBa Ha 3apeTUCTPUPOBaHHYIO mporpammy mis OBM wmmm 6azy naHHBIX; 2)
nepexoj, MCKIIYMTENBHOTO MpaBa Ha TaKyl MNporpaMMmy WiM 0a3y JaHHBIX K
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IpyruM juiam 0e3 jgoroBopa. Jlpyrue IOTOBOpHI, B TOM YHCIE JIUIICH3UOHHBIC
JIOTOBOPBI O MPENOCTaBICHUH IIpaBa MCIOJIb30BAHUS Mporpammbl st OBM umm
0a3bl JaHHBIX, TOCYAAPCTBEHHOM PErCTpalliy HE TOJIeXKAT.

38.2. IlpenycMmorpenHblii nyHkTtoM 3 crtatbu 1286 I'K P® pgorosop
3aKJII0YaeTCsl MEXAY MpaBoodagaTesieM, TO €CTh 00JiaaTe’aeM UCKIIOUNTEILHOTO
npaBa Ha mporpammy g OBM wunm 6a3y JaHHBIX, U TOJB30BaTENEM, TO €CTh
JULOM, MPABOMEPHO BIAACIOUIMM 3K3EMIUIIPOM TAaKOW MporpamMmbl Wiau 0a3bl U
HAYMHAIONIUM TIOJF30BAHUE COOTBETCTBYIONICH MporpamMmon wiam Oazou. Jluro,
npuobpeTiiee IK3eMIUIsip mporpaMMbl uisi DBM wunum 0as3bl JHaHHBIX HE JUIS
CaMOCTOATEJBHOTO TMOJb30BAHMS, a JJI NEPENpPOAAKU €ro TPETbeMy JIMIlY, HE
ABJIAETCS CyOBEKTOM OTHOUIEHUH, ONPEACIIEHHBIX HA3BaHHON HOPMOM.

Takoll ~ NHMIEH3MOHHBIA  JOTOBOP  MPEANOJIAraeT  IPEIOCTaBICHUE
MOJIB30BATENIO TMporpamMmbl Aiis OBM wmiam 6a3bl JaHHBIX MpaBa Ha COBEPIICHHE
nercTBul, npeaycmMoTpeHHsix cratbed 1280 I'K P®D, a Takke Ha cOBEepIIEHUE UHBIX
0OYyCIIOBJIEHHBIX JOTOBOPOM JEHCTBHI, CBSI3aHHBIX C 3KCIUTyaTalded IpOrpaMMbl
wii 0a3bl, W JACHCTBYeT A0 MPOJAXH WIM HMHOTO OTUYKIEHUS SK3eMILIIpa
nporpamMmbl win 0a3el. Ha 3TOT MOroBOp B OTIMYHME OT HMHBIX JUIEH3HMOHHBIX
JIOTOBOPOB HE pACIPOCTPAHSAIOTCS TpaBUia, YCTAaHOBJICHHBbIE MyHKTaMu 2 — 6
crateu 1235 Konekca.

39. Ilpu npumenenuun nonoxeHud 'K P® o cmyxedHOM npou3BeAeHUU
CyJlaM HaJJIe)KUT YYUTHIBATh, B YACTHOCTH, CIEAYIOIIIEE.

39.1. Bompoc 0 TOM, SIBISIETCSl JIW KOHKPETHOE MPOU3BEACHHUE CITYKEOHBIM,
pemaeTcsi UCX0s U3 MOJIOKEHUN 3aKOHOJATEIbCTBA, JEHCTBOBABILIETO HA MOMEHT
CO3JaHMs TAKOTO IPOU3BEACHHUS.

B otnmuume ot crathu 14 3akoHa 00 aBTOPCKOM TpaBe, JEHCTBOBABILIETO JI0
01.01.2008, oTHOCcHBIIEH K CIYXEOHBIM TPOU3BEICHUS, CO3JAHHBIC B TOPSIKE
BBITIOJIHEHUS CITY>KEOHBIX 00s3aHHOCTEH UITH CITY»KEOHOTO 3a/anus padoroaaTes, B
cratbe 1295 T'K PO non cimyxeOHbIM MpOU3BEICHUEM TOHUMAETCSI MPOU3BEICHHE
HayKH, JINTEPATYpPhl WIM UCKYCCTBA, CO3JJaHHOE B NpEAeiaX YCTaHOBIJICHHBIX IS
paboTHHKa (aBTOpa) TPYAOBBIX 00S3aHHOCTEH.

Jlis  ompeneneHus TOro, SBISETCS JIM CO3JaHHOE pPabOTHUKOM TOCHe
31.12.2007 1o KOHKpETHOMY 3aJaHUI0 padoToAaTENsl MPOU3BEICHHUE CIIYKEOHBIM,
HEO0OXOJMMO HCCIENOBAaTh BOMPOC O TOM, BXOAWJIO JIM ATO 3aJlaHUE B TPEEIbl
TPYIOBBIX 00si3aHHOCTEN paboTHUKA. Eciam Takoe 3amaHue paboTomarens B €ro
TPYJIOBbIE OOS3aHHOCTH HE BXOJMJIO, TO CO3/IaHHOE MPOU3BEIICHUE HE MOXKET
paccMaTpuBaThCs Kak CIIy)eOHO€ — UCKIIIOYUTENBHOE MPAaBO HA HETO MPUHAJICKUT
pabOTHHKY, €ro HCIOJb30BaHUE PabOTOJATENEM BO3MOXKHO JMIIb HA OCHOBAaHUU
OTJICJILHOTO COTJIAICHUsT ¢ PaOOTHUKOM U TIPH YCJIOBUU BBIIUIATHI €My
BO3ZHArPaXKICHHUS.

39.2. B otnuume ot aeiictBoBasero 1o 01.01.2008 3akoHOaTENBCTBA TYHKT
2 crarbu 1295 TK P® mpemycmarpuBaer, 4uto oT paboTomaresnis, KOTOPOMY
NPUHAJICKUT MCKIIOUMTENbHOE TMPaBO Ha CIy)XeOHOEe TMPOU3BEACHUE, OTO
UCKJIIOYUTENFHOE MPAaBO MEPEXOIUT K pabOTHHUKY (aBTOPY), €CIH B TEUEHUE TPEX
JeT cO JHS, KOrjJa 3TO MPOM3BEIECHHE OBbUIO NPEeNoCTaBiICHO pPabOTHUKOM B
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pacniopsbkeHue  paboTojareis, IMOCJIEIHMA  HE  HAYHeT  HMCIOJIb30BaHUE
npousBeleHusl (Hampumep, BOCIPOU3BEICHUE, PACTIPOCTPAHEHUE, MYyOIUYHBIMN
nokas, cooOmieHue B 3¢huUp WIM MO KaleIo, OCYIIECTBISIEMble KaK CaMuM
paborogaTesieM, TaKk U Ha OCHOBAaHUHU JIUIIEH3MOHHOTO JIOTOBOPA TPETHUM JIUIIOM),
HE TMepefacT HCKIIOUUTENIbHOE IMpaBO Ha MPOU3BENICHUE NpPyroMy JHIy (Ha
OCHOBAHMH JI0rOBOpa 00 OTUYXIEHUU UCKIFOUHUTEIBHOIO MpaBa) WM HE COOOUIUT
aBTOPY O COXPAaHEHWH MPOU3BEACHUS B TailHE (HampuMmep, B CIydae CO3JaHHS
HAY4YHOU pa3pabOTKH, COJAEpKaHUE KOTOPOU Mpeamnoiiaraer e€ oxXxpaHy B KaueCcTBe
CEKpeTa MPOU3BOJCTBA).

B oTHomeHun cimyxeOHbIX Npou3BeneHui, co3zgaHHbix a0 01.01.2008, mo
KOTOpPBIM paboTo/IaTesib HE COBEPIIMI JI0 3TOW JaThl HU OJHO W3 Ha3BaHHBIX
JEUCTBUH, TpeXJIeTHUI cpok HaunHaeT Teub ¢ 01.01.2008.

Ecnu B ycTaHOBIEHHBIN TPEXJIETHUN CPOK pabOTOJATENh COBEPIIUT OJTHO W3
HA3BaHHBIX JEUCTBUHM, pabOOTHUK (aBTOpP) HKMEET TMPaBO Ha IOJIyYCHHE
BO3HATPaXXJICHUSI, pa3MEPbI, YCIOBUS U TIOPSAIOK BBIIIATHI KOTOPOTO OMPEIETSIOTCS
JIOTOBOPOM MEX]ly paboroaaresieM U pabOTHUKOM, a B ciyyae cropa — cyjaoM. [lpu
TOM cyJaM HEoOXOJIMMO HUMETh B BHJY: YCIOBHUS, OTHOCAIIHMECS K TaKOMY
BO3HArpaXkJICHUI0, MOTYT OBITh IIPEIyCMOTPEHBI KaK B TPYJOBOM JOTOBOpE, TaK U B
WHBIX JIOMIOJTHUTEIBHBIX COIVIAIICHUSX, 3aKJII0YaeMbIX MEXAY paOOTHUKOM U
paboromareneM. Bo  Bcex  ciy4asx — BO3HArpaxJ€HHE  BBIIJIAUUBAETCS
paboropareneM, JaXe €CIM HCMOJIb30BAHME MPOU3BENCHUS OCYIIECTBIISIETCS
TPETHUM JIUIIOM MO JUIEH3UOHHOMY JIOTOBOPY WJIM HCKJIIOYUTEIHLHOE MpaBoO Ha
MIPOU3BEJECHUE NIEPEITIO K HOBOMY ITPaBOOOIaAATEIIO.

39.3. Ecaum UCKIIOYMTEIBHOE TMPaBO Ha CIOy>KEOHOE NPOU3BEACHUE
MPUHAICKUT PaOOTHUKY (aBTOPY) M3HAYATIBLHO TIO IOTOBOPY C padoTOaTENeM UK
Ha OCHOBaHUU ab3aiia BToporo nyHkra 2 cratbu 1295 'K PO, paboTonarens numeer
MpaBO HCIIOJIb30BAaTh TAaKOE MPOU3BEACHUE CIOCcoO0amMu, 0OYCIOBICHHBIMU IEIBIO
CIIy’)k€OHOTO 3aJjaHusi, W B TMpeJenax, BBITEKAIONIMX W3 3aJaHus, a TakKe
00HaApOA0BaTh TAKOE MPOU3BENIECHUE, €CIIM NHOE HE OIMPENEICHO TI0TOBOPOM MEKIY
HUM #u paOOTHUKOM. PaGoTHMK mpu 3TOM BIOpaBe IO CBOEMY YCMOTPEHUIO
WCITIOJIB30BATh CIY)KEOHOE MPOU3BEACHHUE CIIOCOOaMH, HE 00YCIOBICHHBIMH IIEJIBIO
CITY>K€OHOTO 3aJlaHus, a TakXKe CIoco0amMu, XOTS M OOYCIOBJICHHBIMHU IEJIBIO
3aJlaHusl, HO 3a IIpe/ieslaMU 3TOTO 3aJaHusl.

40. Tlpu pemieHruu BONpoca O MPUHAJICKHOCTU UCKITIOUUTEIILHOTO MpaBa Ha
nporpammy uisi 9BM unu 6a3y HaHHBIX, CO3/IaHHYIO MO TOCYAapCTBEHHOMY WM
MYHHUITUTIATBHOMY KOHTPAKTY JUISI TOCYAApPCTBEHHBIX WIIM MYHHUITUTIATBHBIX HYX],
cyJaM clielyeT pyKOBOJCTBOBATHCS MOJIOKEHUSAMH cTaTbu 1298, a He cratbu 1296
'K PO.

41. B coorBercTBUM C MOANYHKTOM 2 myHkTa 2 crtatbu 1299 T'K PO B
OTHOIIIEHUM TPOU3BEJCHUS HE JOMYCKAaIOTCA HW3TOTOBJIEHUE, PacCIpOCTPAHEHUE,
clada B TMPOKAT, MPEJOCTABJICHHE BO BPEMEHHOE O€3BO3ME3IHOE TOJb30BaHMUE,
UMITIOPT, peKJiaMa JIF000H TEXHOJOTHH, JTF0OO0TO TEXHUYECKOTO YCTPOMCTBA MIIH UX
KOMITOHEHTOB, HCIIOJIb30BAHUE TAKUX TEXHUYECKUX CPEICTB B IEJAX MOIYICHUS
OpuObLIM MO0 OKa3aHWE COOTBETCTBYIOUIMX YCIYT, €CIM B pe3yjbTaTe TaKUX
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JEUCTBUNA CTAHOBUTCS HEBO3MOXKHBIM HCIOJIb30BAaHUE TEXHUUYECKHX CPE/ICTB
3allMThl aBTOPCKUX MPaB JIMOO 3TH TEXHUYECKHUE CPEJICTBA HE CMOTYT OOECIEUHTh
HAJUISKAIYI0 3allIUTy 3TUX MpaB (TO €CTh YKa3aHHbIE TEXHOJOTHUU HCIOJIb3YIOTCS
JUTsl 00X0/1a TEXHUYECKUX CPEICTB 3alTUThI).

[Tox Taxoii 3ampeT noanagaloT TEXHOJIOTUH, TEXHUUYECKUE YCTPOMCTBA WIIH UX
KOMIIOHEHTBI, KOTOpbIE PEKJIAMUPOBAINCH, MpeAJIaraJuch K MpoJaXe U
MPO/IaBAJIMCh UMEHHO B KaUY€CTBE CPEICTB 00X0Ja TEXHUYECKUX CPECTB 3aIUTHI.

B To e BpeMms naHHBIN 3alpeT HE OXBAThIBAET CIydau, KOTJa TEXHOJIOTHH,
TEXHUYECKHE YCTPONCTBA WM WX KOMIIOHCHTHl HW3HAYAIBHO pa3padaThIBAJINCH,
W3TOTOBISIMCh U PACIPOCTPAHSIIUCH B IEJISIX, HE CBSA3AHHBIX C OCYIIECTBICHHEM
ui olecrieyeHueM 00XoAa TEXHUYECKHX CPEACTB 3aIUTHI (MPU 3TOM CYIy
HEOOXOJMMO YCTaHOBUTH, BO3MOXHO JII KOMMEPUYECKOE HCIIOJIb30BAHUE TaKUX
TEXHOJIOTUM, TEXHUYECKUX YCTPOUCTB WJIM UX KOMIIOHEHTOB B KaKUX-JMOO MHBIX
HEsIX, OTIIMYHBIX OT 00X0/1a TEXHUUYECKUX CPEICTB 3aIUTHI).

42. Ilpu pacCMOTpPEHUHU CYIOM J€ja O 3aIIUTE aBTOPCKHUX MPAB HAJJIEKUT
UCXOJUTh W3 TOrO, 4YTO TOKa HE JIOKa3aHO HHOE, aBTOPOM HPOU3BEIICHUS
(oOnamareneM UCKIIOYUTEIBLHOTO TMpaBa Ha IMPOU3BEICHUE) CUMUTACTCS JIUIIO,
yKa3aHHOE B KaueCTBE TAKOBOTO Ha JK3EMIUISIpe mpousBeaeHus. HeoOxomnumocTthb
MCCIIEIOBAHUSI MHBIX JJOKA3aTEIhCTB MOXKET BOSHUKHYTh B CiIy4yae, €CJIu aBTOPCTBO
JIUIa Ha MPOU3BEICHUE OCIIApUBAETCHI.

43. IIpumensst momoxkerus crateit 1299 — 1301, 1309 — 1311, 1515 u 1537
'K P® 0 B3bICKaHMH KOMIIEHCALINH, CYAbl TOJKHBI YUYUTHIBAThH CIETYIONIEE.

43.1. TpeOGoBaHue O B3BICKAHMM KOMIICHCALIMM HOCHUT HMMYLIECTBEHHBIN
xapaktep. HecMoTpsi Ha TO 4TO pa3Mep MOMJICKAIIEH B3BICKAHUIO KOMITCHCAIIUU
ompenensaeTcs Mo ycMOTpeHuto cyaa (ab3am Bropou cratbm 1301, aG3ar BTOpOit
cratbu 1311, mognynkr 1 nmynkra 4 crarem 1515, noamyHkT | myHkTa 2 cTtaThbu
1537 'K P®), B uckoBOM 3asiBIICHHH JOJKHA OBITh yKa3aHa IIeHAa MCKa B TBEPIOM
cymme. Mcxons U3 pazmepa 3asBiIE€HHOTO TpeOOBaHUS OINpPEACNIEeTCs MO IIeKaIast
yIuiaTe TOCyJapCTBEHHAs MOUUINHA.

Ecnu uctiiom He ykazaHa 11eHa ucka (pazmep TpeOyemMoil KOMIIEHCAINH ), CY/T
BBIHOCHUT ONpeNeieHne 00 OCTABJICHUH COOTBETCTBYIOIIETO HCKOBOTO 3asBJICHUS
0e3 newxkenus (ctatbsa 136 T'TIK P®, crates 128 AITIK PD).

43.2. KomrmeHcalusi TOMJICKUT B3BICKAHMIO TPH JOKa3aHHOCTU (akTa
HapylleHus, TpU DTOM MpaBooOjajgaTeahb HE 00s3aH JI0Ka3bIBaTh pa3Mep
MMOHECEHHBIX YOBITKOB.

43.3. PaccmarpuBas ziesa O B3bICKAHUHM KOMIIEHCALlMH B pa3Mepe OT JIECSITH
TBICAY 70 MATH MUJUTMOHOB pPYOJeH, cya omnpenenser CyMMY KOMIIEHCAllMM B
YKa3aHHBIX 3aKOHOM IpeJieNiaX M0 CBOEMY YCMOTPEHUIO, HO HE BBIIIE 3asSBJICHHOTO
ucTiioM Tpebomanus. Ilpu 5TOM Cynm He JHIIEH TMpaBa B3bICKATh CyMMY
KOMITICHCAIIMA B MEHBIIIEM pa3Mepe 10 CPaBHEHUIO C 3asBJICHHBIM TPEOOBaHUEM, HO
HE HIDKE HM3IIETO TMpejeNia, YCTaHOBJIEHHOro ab3arem BTopeiM cTaThu 1301,
ab3aueM BropbIM cTaThbu 1311, moamynkrom | mnyHkra 4 craren 1515 wim
noamyHkToM 1 myHkra 2 crateu 1537 'K PO.
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Pasmep mnonnexaield B3bICKAHUIO KOMIICHCAIIUM JIOJDKEH OBITh CyJIOM
o0ocHoBaH. [Ipu onpenenenuu pazmepa KOMIEHCAIIMU CYy/]l, YUUTHIBAs, B YACTHOCTH,
XapakTep JIOMYIIEHHOrO0 HapyUIEHUs, CPOK HE3aKOHHOTO  MCIOJIb30BAHMS
pe3yibTaTa MHTEIUICKTYaJIbHOW JESATEIbHOCTH, CTENEHb BHUHBI HapyIIUTENs,
HaJIM4YM€ paHee COBEPIICHHBIX JHUIIOM HAPYIICHUH HCKIIOYUTEIBHOTO TMpaBa
JAHHOTO TPaBOOOJIAATENsI, BEPOSTHBIC YOBITKH MpaBooOIafgaTeNss, MPUHUMAECT
pelIeHre, WUCXOAs W3 MPUHLMIIOB PA3yMHOCTH M CIPABEIJIMBOCTH, a TAaKXKe
COpPa3MEPHOCTU KOMIIEHCALUU MTOCJIEICTBUSIM HapyLIECHUS.

43.4. Ecmu mpaBooOnamareneM 3asBICHO TpeOOBaHWE O  BBIUIATE
KOMIIEHCAllUM B JIBYKPaTHOM pa3Mepe CTOMMOCTH MpaBa HCIOJIb30BAHUS
NPOU3BEACHUS, OOBEKTa CMEXHBIX NpaB MWJIA TOBAapHOIO 3HAaKa, OIMPEAEISIEMO
UCXOJs U3 LIEHbI, KOTOpasi IPU CPABHUMBIX OOCTOSITENILCTBAX OOBIUHO B3UMAETCS 32
IIPaBOMEPHOE UX HCIIOIBb30BAaHUE, TO NPU ONPEIECICHUU pa3Mepa KOMIICHCAIUU 3a
OCHOBY Clle[[lyeT MNpPUHUMAaTh BO3HArpakJe€HUE, OOYCIOBJIEHHOE JHULEH3MOHHBIM
JIOTOBOPOM, NPEAYCMaTPUBAIOIIMM MPOCTYIO0 (HEUCKIIIOUUTENBHYIO) JIMIIEH3HUI0, Ha
MOMEHT COBEPILICHUS HAPYILICHUS.

43.5. Ecnu Ha ocHoBanuu ctatbu 1514 'K PO npaBoBasi oxpaHa TOBapHOTO
3HaKa YK€ MpeKpalleHa, TpeOOBaHHWE O BO3MEIICHWU YOBITKOB WM BBIILJIATE
KOMITEHCAIIUM MOKET OBITh 3asiBJICHO JIMIIOM, SIBJSBIIMMCS IpaBooOiazareneM Ha
MOMEHT COBEPIIEHUS TPaBOHAPYILIEHUS.

[Ipu mpenocTaBiieHUH TPEThEMY JIMIY IMpaBa MCHOJIb30BAHMS MPOU3BEICHUS
(TOBapHOTO 3HAaKa) MO JUUEH3HMOHHOMY JOTOBOPY WIIM MpPHU NEpenaye TPETbeMy
JMIy MCKIIIOUUTENBHOTO MpaBa Mo JI0roBOpY 00 OTUYXIEHHH 3TOr0 IMpaBa MpaBo
TpeOOBaHUS BO3MEIIECHUSI YOBITKOB, MPHUUMHEHHBIX IOMYIIEHHBIM 10 3aKIIFOUEHUS
YKa3aHHOTO JOroBOpa HAapyIICHUEM, WX BBIIIJIAThl KOMIICHCAIIUU 3a TaKOe
HapylIeHHEe He TEepeXOJUT K HOBOMY IMpaBooOisanatento. CoOOTBETCTBYIOIIEE
TpeOOBaHME MOXKET OBITh 3asBJICHO JIMIIOM, KOTOPOE SIBJSIIOCH MPaBooOIIagaTeemM
Ha MOMEHT COBEpIICHUS HapYILICHMUS.

Bmecte ¢ Tem mpaBo TpeOoBaHMS BO3MEIIECHUS YOBITKOB WM BBIIUIATHI
KOMIIEHCAIIUM MOXET ObITh MepedaHo IO COIJIAIeHHI0 00 YCTyNnKe IpaBa
(TpeboBanus).

44. B crarbe 1302 T'K P® npenycmoTpeHbl oOeCHEUUTENbHbIE MEpHI,
KOTOpBIE MOTYT OBITh MPHUHATHI MPH PACCMOTPEHUHU JIeTT O HAPYIICHUU aBTOPCKUX
npaB. Cyaam clieyeT yUuTbIBaTh, YTO COAEPIKALIUICS B ATOW CTAaThe MEPEUYCHb HE
ABJIIETCS UcuepnbiBaromuM. HanprumMep, BO3MOXHO MpUMEHEHHE 00eCIIeYUTENbHBIX
MEp B BHUJIE 3alpera JIMIly Ha ONyOJMKOBaHUE TMPOU3BEICHUS WJIM Ha €ro
pacrpocTpaHeHue A0 pa3penieHus cropa 00 aBTOPCTBE ITOrO MPOU3BEICHUS.

[Topsimok MPUHSTHUS o0ecreunTeNnbHbIX Mep ONpENENSIETCS
COOTBETCTBYIOILIUM IPOLIECCYATbHBIM 3aKOHOAATEIBCTBOM.

IIpaBa, cMexkHBIE ¢ ABTOPCKUMH

45. Ilpum 3aKIIOYEHHH C UCHOJHUTEIEM JOroBOpa O  CO3JaHUU
ayJIMOBU3YaJIbHOTO TIPOU3BEICHUS COIJIaCHME€ WCIOJHUTENS HAa HCIIOJIb30BaHUE
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UCIIOJIHEHHUSI B COCTaBE€ ayJAMOBU3YaJIbHOTO MPOMU3BEICHUS MPEIIoJiaracTcs.
Cornacve MCHOJHUTENS Ha OTACIbHOE MCIOJIB30BAHME 3BYKAa WIIM M300paKeHMUs,
3a()MKCUPOBAHHBIX B AayJAMOBU3YaJIbHOM MPOU3BEACHUM, TOJDKHO OBITH MPSIMO
BBIpakeHo B jjoroBope (myHKT 4 ctateu 1317 'K PD).

Cyaam HaJJIeKUT UMETh B BUJAY: T4 HOpPMa OTHOCHUTCS HE K IpaBUiaM,
YCTAaHOBJICHHBIM 3aKOHOM Uil jaoroBopa (ctatess 422 'K P®), a x nopsaky
3aKOHHOTO MCHOJB30BAHMS 3ByKa WM H300paxeHus. CieqoBaTellbHO, OTIEIBHOE
UCITOJIb30BAaHUE 3BYKa WJIM M300pa)KE€HUs NMPU OTCYTCTBHM MNPSIMOrO YKa3aHHs Ha
IpPENIOCTAaBIEHUE  TAaKoro ImpaBa B  JOrOBOpPE  SIBJISIETCS  HapyLICHHEM
WCKIIFOUNTEIFHOTO IpaBa HCIONb30BaHUA MCIOJHEHUS M B TOM Clydae, €CIH
COOTBETCTBYIOIIMNA JOTOBOP OBUI 3aKJIIOYEH IO MOMEHTa, KOrja 3TO TpeOOBaHHE
ObUIO YCTaHOBJIEHO 3aKOHOJATENeM CHaudaja B 3akoHE 00 aBTOPCKOM IIpaBe, a
notoM B Konekce.

46. TlpaBo wusroroButens 6a3bl mAaHHbIX (maparpad S5 mmasel 71 'K PO)
OXpPAaHAETCS TOJIbKO B OTHOUIEHUM 0a3bl JaHHBIX, CO3aHHON UM 0OHAPOIOBAaHHOU
nocie 31.12.2007.

[IpaBo myOnukaTtopa Ha MPOU3BEICHUE HAyKH, JINTEPATypbl WM HCKYCCTBa
(maparpa¢ 6 rnasel 71 Konekca) oxpaHsieTcsi TONBKO B OTHOLLIEHUU NPOU3BEACHUS,
paBOMEPHO 0OHAPOIOBAHHOTO MyOsIMKaTopom nociue 31.12.2007.

IIaTeHTHOE IPaBO

477. BblgBieHHE B pamMKax SKCIEPTU3bl 3asiBKM Ha M300pETEHHE, MOJIE3HYIO
MOJIE/ b WJIM TMPOMBIIIIIEHHBIN 00pa3el] HeBO3MOXHOCTH MATEHTYEMOTI'0 CIoco0a uin
pernieHus ObITh 00BEKTOM MATEHTHBIX MpaB B cuity yHKTa 4 cratbu 1349 'K PO (B
YaCTHOCTH, BBISBJIEHUE TOrO, YTO [ATEHTYEMOE PEIICHUE MPOTUBOPEUUT
OOIIIECTBEHHBIM HWHTEpEecaM, TMPUHIUIAM TYMAaHHOCTH W MOPQJIH) CIYKHUT
CaMOCTOSITETIbHBIM OCHOBAHHMEM JJIsl OTKAa3a B BblJaue MaTEHTA.

48. Kak npeaycmorpeHo noamyHkTom 2 miyHkta 1 crateu 1406 T'K PO,
copel 00  yCTaHOBJIGHMM TMaTreHTooOnazarens (0  TPU3HAHWUA  TpaBa
MaTEeHTO00Ia1aTeNst), TO €CTh CIOPHI O TOM, KOMY MPUHAJICKUT UCKIIOUUTEITHLHOE
npaBO Ha H300peTeHHE, TMOJIE3HYI0 MOJENIb WIM MPOMBIIUICHHBIH 00pasell,
paccMaTpuBarOTCs CyJIOM.

[Ipu paccMoTpeHMHM TakuX CHOPOB HEOOXOAMMO MPUHUMATh BO BHHUMAaHMUE,
yto coriacHo ctatbe 1353 I'K P® wuckmounTenbHOe NpaBO Ha HU300peTeHue,
MOJIC3HYI0 MOJI€NIb WJIM MPOMBIIIUICHHBINM oOpasel] MpU3HAECTCS U OXpaHsIeTCs MpHU
YCIOBUU TOCYJAPCTBEHHOM pErucTpalid COOTBETCTBYIOIIETO HM300pEeTEHUS,
MOJIC3HOM MOJIETTM WJIM TPOMBIIUICHHOTO o00paslla, Ha OCHOBAaHUHU KOTOPOM
PocnaTteHT BhIaeT TATEHT HAa U300pETEHHE, TMOJE3HYI0 MOJEIb  WIH
MPOMBITIUICHHBIH oOpaszen. [Ipu stom mcxons u3 mynkra 1 crateu 1354 Komekca
WMEHHO TaTEHT YJ0CTOBEPSET UCKIIOYUTEIBHOE MPAaBO HA U300PETEHHE, TIOJIE3HYIO
MOJIEJTb WJTU TIPOMBIIIIEHHBIN 00pa3erl.

C yueTtoM »3TOro CyJaMu paccMaTpUBAIOTCS CIOpPbl 00 YCTaHOBICHHUH
naTeHToO00MaaTeNsi TOJBKO B OTHOILIEHUU 3aperMCTPUPOBAHHOIO H300pETEHUS,
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MOJIE3HOM MOJIENU WJIU MTPOMBIIIUIEHHOT0 00pa3iia (TOJIbKO MOCIe BbIIaYH MAaTEHTA).
Peuienue cyia no Takomy Cropy siBJIsI€TCSI OCHOBaHUEM JJIs1 BHECcEHUs PociaTeHTOM
COOTBETCTBYIOIIUX M3MEHEHUH B locymapCTBEHHBIM peecTp U300peTeHUi
Poccuiickonn  ®depeparuu, [oCymapCTBEHHBIM PpPEECTp MOJIE3HBIX  MOJEJIEH
Poccuiickoit ®enepannn win ['ocy1apcTBEHHBIN peecTp MPOMBIIIIIEHHBIX 00pa3IioB
Poccniickon @enepanuu U BbIIa4y HOBOT'O ITATEHTA.

49. B cuity a03aneB TpeTbEro U 4eTBEpTOro myHkra 3 crarbu 3 IlaTeHTHOrO
3akoHa Poccuiickoit ®enepauun (aeiictBoBaBuiero g0 01.01.2008) mateHT Ha
MOJIE3HYIO MOJIENb JEHCTBOBAN 10 MUCTEUYEHHUs IATH JIET C JAThl MOJA4YM 3asBKU B
Pocnatent, mpu 3TOM CpoK JEHCTBUS MAaTEHTa MOT ObITh IPOJICH, HO HE OoJiee YeM
Ha TpU TOJA; MATEHT Ha MPOMBIIUIEHHBI 00pa3el IeWCTBOBAJI A0 HCTCYEHHS
JIECATH JIET C JAThI MOJ]a4u 3ad4BKH B PocmateHt, npu 3ToM CpoK ACHCTBHS MaTeHTa
MOT OBITh MPOJIJICH, HO HE 00Jiee YeM Ha MSTh JIET.

C 01.01.2008 cpoku nercTBUSI UCKIIFOUUTENBHBIX MTPaB Ha MOJIE3HYIO MOJIETb
U TIPOMBIIUICHHBIA 00paser] ycraHoBieHbl ctaTthed 1363 ['K PO: mqns mone3Hbix
MoJielel — AecsTh JIeT (C BO3MOXHOCTBIO MPOJIJIEHUsI HE 0oJiee YeM Ha TpH rona),
JUTSL TPOMBITIUICHHBIX 00pa3lioB — MSTHAALATH JIET (C BO3MOKHOCTBIO TIPOJIICHUS HE
OoJiee yeM Ha JIECSTh JIET).

[Ipn pemenun Bompoca O CpPOKE JEHUCTBUS HCKIIOYMTEIBHOIO IIpaBa Ha
MOJIE3HYI0 MOJIENb W TPOMBIIUIEHHBI 00pa3el] cyAam, UCXOIsi U3 TOJIOKEHHM
ab3ana TpeTbero crarb 5 BBOIHOrO 3akoHa, cleAyeT MMETh B BHUY: €CIH CPOK
JEHUCTBUS TMATEHTa (B TOM YHKCJIE C y4E€TOM MPOJICHHS, €CIU OH MPOAJIEBAJICA),
ycTaHOBJIEHHbIN cTaTher 3 [lateHTHOrO 3aKoHa Poccuiickoit deaepanun, HE UCTEK
Ha 01.01.2008, OH MOONEXKUT MCUUCICHHUIO B COOTBETCTBUU C IIYHKTOM | cTaTthu
1363 IT'K PO®. [Ipu sToM cpok, UcUuCIsieMblii Ha OCHOBaHUM MyHKTa 1 cratbu 1363
Konekca, MoxeT ObITh MPOMJIEH B MOPSAKE, MPEAYCMOTPEHHOM ITYHKTOM 3 3TOM
CTaTbU, HE3aBUCHMO OT TOr0, MPOJIEBAJICS JIM PaHEE CPOK, MCUUCISABIIMNCS Ha
ocHoBaHuU ctaThu 3 [larenTHOTrO 3aK0Ha Poccuiickoit denepanmm.

50. B cootBerctBUM co ctathamu 1232, 1369, 1490 'K P® norosop 006
OTUYXJEHUU MMATEHTA, JINIIEH3UOHHBIA JOTOBOP U APYrUe JOTOBOPHI, HOCPEICTBOM
KOTOPBIX  OCYIIECTBJISIETCS  pPACIOPSDKEHHE  MCKIIOUMTENBHBIM — MPaBOM  Ha
U300peTeHue, MOJE3HYI0 MOJIENb WM MPOMBIIIJIEHHBIM 00pa3el, a Takke J0roBop
00 OTYYXJCHUU HCKIIOYUTEIBHOIO MpaBa Ha TOBAPHBIA 3HAK, JMUIIEH3MOHHBIN
JIOTOBOp M JIPyTH€ JIOTOBOPBI, TOCPEACTBOM KOTOPBIX  OCYILECTBIIAETCS
pacnopsbKeHHE  UCKIIIOYMTENBHBIM — [PAaBOM HAa TOBAapHBIA 3HAK, MOJJIEkKAT
rocyJlapCTBEHHOM peructpanuu B PocmateHTe u 0e3 yKa3aHHOW pPErHCTpaiiuu
CUMTAIOTCS HEJCHCTBUTEIHHBIMHU.

Cornamenuss 00 M3MEHEHWH YCJIOBHUH TaKMX JOTOBOPOB, B TOM YHCIIC B
OTHOILIEHUH pa3Mepa MNPEeIyCMOTPEHHBIX JOTOBOPOM IUIATEKEH, SBISIIOTCS UX
HEOTHEMJIEMOM YaCThIO, HAa JTAHHBIC COTJIANICHUS PACIIPOCTPaHAeTCs TpeOoBaHuEe 00
00s13aTEIHHON TOCYAPCTBEHHOM PETHCTPAIIUH.

C yuerom mnonoxenuit crared 389 u 391 Kogekca ycrynka npasa
(TpeOoBaHMs1) IO HA3BAaHHBIM JIOTOBOpPaM, a PaBHO MEPEBOJ A0JTa, BEITEKAIOUIETO U3
ATUX JIOTOBOPOB, TAKKE MOJIEKAT FOCYJAPCTBEHHOM perucTpanuu B Pocriarenre.
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51. Ilyaxktom 4 crateu 1370 TK P® omnpeneineH MNOpSAOK BBIILIATHI
KOMIIeHCallMu ~ paboTojareneM, HCHONb3YIOUUM  Cly’)keOHoe  M300peTeHue,
CIIy’KE€OHYIO TOJE3HYI0O MOJENIb WU CIIy>)KEeOHBI TMPOMBIIUICHHBIH o0Opasel B
COOCTBEHHOM IPOU3BOJICTBE HA YCIOBUAX MPOCTON (HEUCKIIOUYUTEIHHOM) JTUIIEH3UN
(ab3a1; BTOpPOM HA3BaHHOTO IIyHKTA), WM BO3HArpaKJIeHUs paldoTojaTeseMm,
MOJYYMBIINM TATEHT Ha CIIy»)KeOHOE M300pEeTEeHHE, CIIYKEOHYIO MOJE3HYI0 MOJIEh
WIM CIYKEOHBII MPOMBINUJIEHHBIA oOpasen, au00 MNPUHABIIMM PEIICHHE O
COXpaHeHWH UHPOPMAIMU O TaKOM HW300pETEHUH, TOJE3HOW MOJAETU WIU
IPOMBIIIJICHHOM 00paslie B TaillHE W COOOIIUBIIMM OO0 3TOM pabOTHHUKY, JHOO
NEPENABIIMM MPABO HA MOJYYEHHE MMATEHTA JPYroMy JHIy, TM00 HE MOJIYYHBIINM
NaTEHT 1O MOJAHHOW MM 3asBKE MO 3aBUCALLIMM OT HEro NMpHYMHaM (ad3all TpeTHii
HA3BaHHOTO MYHKTA).

Cynam HeoOXOIMMO HMETh B BHIY, 4YTO 3aKOHOJATENb WMIIEPATUBHO
ONpENENSIET JIMLO, BBIUIAYMBAIOLIEE COOTBETCTBEHHO KOMIICHCALMIO WA
BO3HarpaxjaeHue. TakoBbIM JIMLIOM sIBIsieTCS paboTojaTenb (MO, SBIISBIIEECS
paboTosmaTeneM  Ha ~ MOMEHT  CO3/aHHUA  CIY)KEOHOro  NPOU3BEICHMUS).
CrnenoBaTenbHO, 1aKe B TOM cllydae, €Clid MpHUHAJIeKale paboToiaTeo Ipasa
Ha pPe3yJIbTaT WHTEJUICKTYaJbHON JCSTENbHOCTH TepeaaHbl (MpeloCTaBiIeHbI) MO
JIOTOBOPY 00 OTYYKJIEHUM MpaBa WM IO JUIEH3UOHHOMY JOTOBOpY, JIUIIOM,
00s3aHHBIM IUIATHTh KOMIIEHCALIUIO WM BO3HArpaXkJIeHHE pPaOOTHHKY, OCTAETCS
paboToiaTerns.

K wuHbIM J5Muam pgaHHas OOS3aHHOCTh MOXET TMEpPeTH B  MOPSAKE
YHUBEPCAIBHOTO MPABOIIPEEMCTBA.

[Ipu »TOM pa3Mep KOMIEHCAIMM WM BO3HArpaXKJACHHUsS OMNpPENEIsAeTCs
JIOTOBOPOM, a B CIIy4ae Cropa — CyZOM.

Takue cropbl TOABEIOMCTBEHHBI CyJIaM OOIICH IOPHCIUKIIUHN.

52. CornacHo cratbsiMm 1248, 1398, 1513 I'K P® pemenus PocnareHra,
MPUHSATHIC TI0 pe3ybTaTaM PACCMOTPEHUS BO3PAKEHUI MTPOTUB BbIIAUM MMATEHTA HA
n300peTeHue, MOJE3HYI0 MOJENb WM MPOMBIIIICHHBIH 00pasell, a TakKe MpPOTHB
IPEIOCTABIICHUSI MIPAaBOBOM OXpaHbl TOBAPHOMY 3HAKYy, MOTYT OBITh OCHOPEHBI B
cyle.

[Ipu paccMOoTpeHMH Takux J€d CyJaMm CJIeAyeT YYUThIBaTh, YTO HapyLICHUS
PocnaTenToM npoueaypsl pacCMOTPEHMS BO3PAXKEHUM MPOTUB BbIIaYU NATEHTA WM
NPOTUB TMPEAOCTABICHUS MPABOBOM OXpaHbl TOBAPHOMY 3HAKy SBJISIOTCS
OCHOBAaHMEM JJii TPU3HAHUS MPUHATOTO HEHOPMATHUBHOIO MPABOBOrO aKTa
HEJCHCTBUTEIBHBIM TOJIKO TMpPU YCIOBUU, €CIM OTH HApyUIEHUS HOCST
CYILIECTBEHHBI XapaKTep, YTO He MO3BOJIMIO PocmareHTy BCECTOpOHHE, MOJIHO U
OOBEKTUBHO PACCMOTPETh YKa3aHHbBIE BO3PAKEHUSI.

53. Ecam mo pesyibpTaTaM pacCMOTpEHHs Jena 00 OCTapuBaHUM PEIICHHS
Pocmarenta cymom  oOmieil  IOPUCAMKIMHM ~ YCTAaHOBJIEHO, YTO  JIaHHBIH
HEHOPMATHUBHBIM TIPABOBOM aKT HapyIIaeT MpaBa M CBOOOABI TpakKIaHWHA WIIH
CO3/1aeT MPENSATCTBUSA K OCYUIECTBICHUIO TPAXKIAHUHOM €T0 MpaB U cBOOO, TO Cy
cormacHo yacti 1 crareu 258 I'TIK P® npunumaer pemieHue o0 0OsS3aHHOCTH
COOTBETCTBYIOILIETO OpraHa TOCYJapCTBEHHOM BJIACTH, OpraHa MECTHOIO
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caMOyNpaBJ€HUs, JOJKHOCTHOIO JIMIA, TOCYJapCTBEHHOTO WM MYHHUIUIIAIBHOTO
CJIy’Kalller0 YCTPAHUTh B MOJIHOM O0ObEME JIONYIIEHHOE HApYIIEHHUE MpaB U CBOOO
rpaXJIaHUHA WA TPENATCTBUE K OCYUIECTBICHUIO TPAXKIAaHWUHOM €ro IpaB u
cBO0O/I.

Ecin mo pesynbrataMm paccMOTpeHHs Jena o0 OCHapuBaHUU pElICHUS
PocnaTenTa apOuUTpa)kHBIM CyJOM YCTaHOBJIEHO, YTO JaHHBII HEHOPMAaTUBHBIN
IIPAaBOBOM aKT HE COOTBETCTBYET 3aKOHY WJIM WHOMY HOPMAaTUBHOMY IIPaBOBOMY
aKTy ¥ HapylmlaeT TMpaBa M 3aKOHHBIE WHTEPECHl 3asBUTENsI B cdepe
IPEANPUHUMATEIIECKON U MHOW 3KOHOMHUYECKOU NIESTENBHOCTH, TO CYJ COIJIACHO
yactu 2 ctatbu 201 AIIK P® npuHumaer pemieHue O NpPU3HAHUM ITOrO akKTa
HEJICCTBUTEIBHBIM U B PE30JIOTUBHOM YaCTH HA OCHOBAHWM NyHKTa 3 yactu 4
cratbu 201 AIIK P® yka3piBaeT Ha o00s3aHHOCTH PocnaTeHTa yCTpaHHTH
JONYIIICHHBIE HAPYLLIEHHUS [PAB U 3aKOHHBIX UHTEPECOB 3asIBUTEIIA.

B pamkax ycTpaHeHusi AONYIIEHHOTO HapylIeHUs CyJ BIpaBe o00s3aTh
PocriateHT coBEpIINTE COOTBETCTBYIOIIME IIPAaBOYCTAHABIMBAIOIIME NEHUCTBUSA, 4 B
cillyuae HEOOXOAMMOCTH (Hampumep, IMpU OTMEHE pELIEHUS B CBSI3U C
CYLIECTBEHHBIM HapyLIEHUEM MPOLIETYpPhl €r0 MPUHATHUS) — PACCMOTPETH 3asBJICHUE
WIM  BO3pakeHHE  (IOCHY)KUBILIEE OCHOBaHMEM MNpuHATUS  PocmareHTom
OCIIOPEHHOT0 B CYJI€ PELICHHS) IOBTOPHO, C YYETOM PELIEHUs Cya.

Ecnu npu paccMotpennn nena o0 ocnapuBaHuM pemieHus Pocrnarenta o0
OTKa3€ B NPU3HAHUM HEJICUCTBUTEIBHBIM IATEHTA WJIM MPEIOCTABICHUS MPABOBOU
OXpaHbl TOBAapPHOMY 3HAKy YCTAHOBJIIEHO HaJW4Yue€ OCHOBAHUSA Il TaKoro
NPU3HAHUA, TO CYJl C YY€TOM KOHKPETHBIX (PAKTHUECKHX OOCTOSITENHCTB BIPABE
Takxe 00513aTh PocraTeHT aHHYJIMPOBATh NATEHT, PErUCTPALIMIO TOBAPHOTO 3HAKA.

54. Pemienne PocnareHta O MpU3HAHUM HEACHCTBUTEIBHBIM MATEHTA WIH
IIPENOCTABIICHUs [IPABOBOM OXpaHbl TOBAPHOMY 3HAKY BCTYIIAET B CHILY CO JHS €r0
npuHATHA. Takoe pelleHue BIEYET aHHYJIMPOBAHUE IIATEHTA, TOBAPHOIO 3HAKa U
COOTBETCTBYIOILIETO HMCKIIIOYUTEIBHOTO IIpaBa ¢ MOMEHTa Inojayud B PocnareHt
3asBKM Ha BbIJIauy NIaT€HTA, PETUCTPALMIO TOBAPHOTO 3HAKA.

CrnenoBaTenbHO, HE MOTYT OBITh TMpPU3HAHBI HApYIIEHHWEM NIpaB JUIA, 3a
KOTOPBIM OBUI 3apETUCTPUPOBAH MATEHT, TOBAPHBINA 3HAK, JACHCTBUS MHBIX JIHI] TIO
MCIIOJIb30BAHUIO M300pEeTeHUs], MOJE3HON MOJENU WIM MPOMBILIUIEHHOr0 00pasia,
MaTEeHT Ha KOTOPBIM TMPWU3HAH  BIOCIEICTBUM  HENECWCTBUTEIBHBIM, IO
WCIIOJIb30BAaHUIO TOBAPHOTO 3HAKA, NMPEAOCTABIEHUE MTPABOBOM OXPAHBI KOTOPOMY
BIIOCJIEICTBUM IPU3HAHO HEJICWCTBUTEIbHBIM.

[Ipu sTOM mpu paccMOTpeHHH el 00 ocmapuBaHuM peuleHuil Pocrarenrta
CyllaM CJeayeT YYUThIBaTh, UTO HEIECUCTBUTEIIbHbIM MOXET OBbITh MPU3HAH U TOT
IIaTEHT, JEUCTBUE KOTOPOIrO HA MOMEHT PaCCMOTPEHHMs COOTBETCTBYIOILETO BOIIpOCa
PocriateHTOM IIpekpameHo, a paBHO M IPENOCTABICHHUE IIPABOBOW OXpPaHbI
TOBAPHOMY 3HaKy, IIpaBOBas OXpaHa KOTOPOr0 HAa MOMEHT pPAaCCMOTPEHUS
COOTBETCTBYIOILETO BOIpoca PocriaTeHToM IpekparieHa.

Taxke cynaM HaJJIEKUT HUCXOOWTh W3 TOrO, YTO TIOCJIE IPU3HAHUS
HEJICHCTBUTEIbHBIMU IIaT€HTA, IPEIOCTABICHHUS NPABOBOM OXPAaHbl TOBAPHOMY
3HAKy CHEJKH, 3aKJIFOUYCHHBIE HA OCHOBE MAaTEHTAa WJIK O TOBAPHOM 3HAKE B MEPUOL



28

UX JICUCTBUS, COXPAHSIOT JIEUCTBHE B TOM Mepe, B KaKOW OHU OBLUIM HCIIOJHEHBI K
MOMEHTY BBIHECEHHs PEIICHUS O TMPU3HAHUM HEJICHCTBUTEIBHBIMU IIATEHTA,
MPEAOCTABJIEHUS PABOBOM OXPaHbl TOBAPHOMY 3HAKY.

55. B cuny a63amna Broporo myHkTta 4 cratbu 1398 'K P® nuiieH3noHHBIE
JIOTOBOPBI, 3aKJIIOYEHHBIE HAa OCHOBE MAaTEHTa, IPU3HAHHOIO BIIOCJIEACTBUU
HEJICUCTBUTEIBHBIM, COXPAHSIOT JIEUCTBME B TOM Mepe, B Kakoll OHHM ObLIU
WCIIOJTHEHBI K MOMEHTY BBIHECEHUS PEIICHUS O HEJCUCTBUTEILHOCTHY MTATEHTA.

COOTBETCTBEHHO, C MOMEHTa TMPU3HAHUS TIATEHTA HEACHCTBUTEIHHBIM
3aKJIIOUCHHBIC JIMIIEH3MOHHBIE JOTOBOPHI MPEKpaIIaloT CBOE JICUCTBUE.

C y4eToM U3JI0KEHHOTO CyJaM CIeyeT UCXOUTh U3 CIEAYIOMIETO.

B ynosnerBopeHuu TpeOOBaHMs JUIEH3UMATa O BO3BpATE JIMIICH3MOHHBIX
IJIaTEXEN 3a IEPUOI, IPEANIECTBYIOIUNA TPU3HAHUIO TATEHTA HEACHCTBUTEIBHBIM,
JOJDKHO OBITh OTKa3aHo.

He mnomiexxut yaoBIETBOPEHUIO TpeOOBaHME JIMIIEH3MApa O B3BICKAHUU
HEYIUIAYEHHBbIX JIMIEH3MOHHBIX IUIATEXKEW 3a MEepHOJ, MNPEAUIECTBYIOMIMI
MPU3HAHUIO ATEHTA HEJECHCTBUTEIbHBIM.

[IpenycMOTpEeHHBIE  HACTOSIIMM  IIYHKTOM  JTAHHOTO  ITOCTAHOBJICHHS
Pa3bsICHEHHS] MPUMEHSIIOTCS M K JIMIIEH3UMOHHBIM JIOTOBOPAaM O MPEIOCTABICHUH
MpaBa UCIMOJb30BAaHUS TOBAPHOIO 3HAKA, 3aKJIOUEHHBIM JI0 TIPUHSTUS PEUICHUS O
MPU3HAHUW HEJACHCTBUTENIBHBIM TMPEJOCTaBICHUS IPABOBOM OXpaHbl 3TOMY
TOBapHOMY 3HaKy (yHKT 6 ctateu 1513 Kogekca).

56. CornmacHo mnoanyHkty & mnyHkra 1 cratem 1406 T'K PO cyaw
paccMaTpUBaIOT, B YAaCTHOCTH, CIOPHI O pa3Mepe, CPOKE U TOPSAKE BBIILIATHI
KOMIeHcauui, npexaycMoTpeHHblx Konpekcom. Ilpm 3TOM nmanHas HOpMa He
IpeanojaraeT BO3MOXHOCTH TMATEHTOOOIanaTeNsl 3aluiiaTh CBOU HapYIICHHBIC
mpaBa  TyTeM  3asBIICHUS  TpeOOBaHUS O  B3bICKAHUM  KOMIICHCAIIUH,
npeaycMoTpeHHor myHkToM 3 cratbu 1252 Kopaekca. Takoro pona crioco® 3amuThl
MpaB HE MPEYCMOTPEH NoyIoxKeHusIMU T1aBbl 72 ['K PO.

VYKa3zaHHYyI0 HOPMY CYJbl IPUMEHSIOT, paCCMaTPUBasi COPbI 0 KOMIIEHCALUAX
KaK BHUJE BO3HArpaKJICHMS, yIIauYMBaeMbIX Ha OCHOBaHWU NMyHKTa 3 ctathu 1359,
cratbu 1360, a63ama BTOoporo mynkrta 4 crateu 1370, mynkra 3 cratem 1392
Konexca.

IIpaBo Ha cexkper Npou3BOACTBA (HOY-XaYy)

57. Ionoxenusa rinasel 75 'K PO onpenenstor mopsaok NpaBOBOM OXpaHbI
CEKpETOB TPOU3BOJACTBA (HOy-Xay), TO €CThb CBEACHHM JII0OOro Xxapakrepa
(IpOM3BOJICTBEHHBIX, TEXHUYECKHUX, IKOHOMHYECKUX, OPraHU3aIl[MOHHBIX U IPYTHX),
B TOM UYHCIE O PE3yJbTaTaX MHTEIUIEKTyAIbHOW [EATEIbHOCTH B HAy4YHO-
TEXHUYECKOM cdepe, a TakkKe CBEIEHHMH O cHocobax oOCyIIeCTBICHUS
npo(ecCHOHANBHOM  N1€ATEIbHOCTH, KOTOpblE HMEIOT JIEHCTBUTEIBHYIO WIIU
NOTEHIMAIBHYI0O KOMMEPYECKYIO0 LIEHHOCTh B CHJIy HEU3BECTHOCTH HMX TPETHUM
JauIaM, K KOTOPBIM Yy TPEThbUX JHIl HET CBOOOAHOTrO JOCTyla Ha 3aKOHHOM
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OCHOBAHHMH U B OTHOUIEHUU KOTOPBIX 00JIajlaTesIeM TaKUX CBEJACHUMN BBEACH PEKUM
KOMMepUecKoi TaiHbI (cTaThs 1465 Komgekca).

IIpu »TOM CcynaMm cleAyeT y4HWThIBaTh, YTO PEXKUM KOMMEPYECKOW TaWHBI,
MEpEeYEHb HE TMOJJICKAIINX OXpaHE CBEICHUM M TMOPANOK IPEIOCTABICHUS
COCTABIISIIONIEH  KOMMEpYECKyl0  TaiHy  HWHGOpMAIMUd  ONpeNensiorcs B
coorBeTcTBUM ¢ DenepanbHbiM  3akoHOM oT 29.07.2004 No 98-®d3 «O
KOMMEPUYECKON TalHE».

Tak:xe HEOOXOAMMO UMETh B BHJY, YTO K OTBETCTBEHHOCTH 3a HApyLICHUE
HCKJIIOYUTEIBLHOIO TMpaBa Ha ceKpeT mnpousBojacTBa (crathst 1472 'K P®) moxer
OBITH MPUBJIEYECHO JIOO0E JUIO, Pa3IIaCUBIIEE CBEACHUS, COCTABIIIOIINE CEKPET
MPOU3BOJICTBA (WUJIM JOMYCTUBIIEE WHBIC HAPYIICHUS UCKJIIOYUTEIHLHOIO IMpaBa), B
TOM 4ucie MyoanyHo-npaBoBoe oOpazoBanue (Poccuiickas denepanusi, cyObeKT
Poccuiickoit  deneparuu, MyHUIMNAIbHOE OOpa3oBaHUE), €CIU €ro Opra,
MOJIYYMBIINN JTOCTYl K COOTBETCTBYIOIIEH HMHQOpMAIMK, TaKylo HH(POpPMAIIUIO
pasriacui (ctaths 14 @enepanbHoro 3akoHa «O KOMMEPUYECKOU TaliHe» ).

IIpaBo Ha pupMeHHOE HANMEHOBAHUE

58. Ilpm npumenenun cratbm 1473 ['K P® cygam Haguexur
PYKOBOJCTBOBATHCS CIEAYOLIUM.

58.1. C yyerom mnonoxenun mnyHkra 3 crateu 1473 T'K PO kaxpnoe
IOpUIUYECKOE JIMIO, JCHCTBYIOUIEE B  OpPraHU3alMOHHO-IPABOBOM  (opme
KOMMEpPYECKOM OpraHu3alud, [JOJDKHO HWMETh OJIHO TMOJHOE (UPMEHHOE
HAaMMEHOBAaHUE U MOXET MMETh OJHO COKpAaIllEHHOE (PUpPMEHHOE HAMMEHOBAHUE.
[Ipu stom cormacHo nyHkTy 1 cratem 1473, nynkry 2 crateu 1475 Kopgekca
GupMEeHHOE HAMMEHOBAaHUE TMOJIEKUT OXpaHe CcO JHS TOCYJapCTBEHHOM
perucTpanuy puaudeckoro Juma. Kakoi-mubo crnenualibHON —perucTpanuu
(GUpPMEHHOTO HAWMEHOBAHUS, YKAa3aHHOTO B YUYPEAUTEIbHBIX JOKYMEHTaX
ropuanyeckoro auua, 'K PO xe npeamnomnaraer.

58.2. B cuny nyHkta 4 crareu 54, myHkrta 1 crareu 1473 'K P® npaso Ha
¢upMeHHOE HAMMEHOBAHHWE BO3HUKAET TOJBKO Yy IOPUAMYECKOTrO JIMIIA,
SABIIAIOIIETOCA KOMMEPUYECKON OpPraHU3aIMe.

HanmMeHnoBaHus HeKOMMepYecKuX opraHuzauuii (crtatesd 4 @PenepaibHOTO
3akoHa oT 12.01.1996 Ne 7-®3 «O HEKOMMEPYECKUX OPTraHU3ALMAX)») HE SBISIOTCS
CPEACTBOM HMHAMBHUIYAIU3ALUU FOPUIUYECKUX JHUI B CMBICIE IMOJOKEHUN YaCTH
yeTBepTor ['K P®D, Ha HUX HE pacpoOCTpaHSIETCA NPABOBas OXPaHa, YyCTAHOBJICHHAS
naparpacdom 1 rnasel 76 Koaekca.

BBuny sToro mpasuia, npeaycmoTperHsie ctateeld 1473 I'K PO, B Tom yuncie
3almpeThl, CoJepKallpecss B MyHKTe 4 3TOM CTaTbU, HAa HEKOMMEPUYECKHE
OpraHM3alMN HE PACIIPOCTPAHSIIOTCS.

He otHOCsATCSA K DUpMEHHBIM HAUMEHOBAaHUSIM B cMbIciie TiosioxkeHuit ['K PO
HAaUMEHOBAaHHA HE  SBIMIIOIIMXCA  IOPUAMYECKUMHU  JUUAMU  OOBEIMHEHHI
IOPUTUYECKUX JINLI.
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58.3. ITlom crmoBaMu, MPOU3BOJHBIMU OT OGUIMATBLHOIO HAMMEHOBAHUS
«Poccuiickas ®enepauusi» unu «Poccus», B cMbicie ab3aiia BOCbMOro nyHkTa 4
ctatbu 1473 T'K P® cneayer moHuMaTh B TOM YHCIE CJIOBO «POCCHUUCKUN» (M
MIPOU3BOJIHBIE OT HET0) KaK Ha PYCCKOM f3BIKE, TAaK U Ha MHOCTPAHHBIX SI3bIKAX B
PYCCKOM TPaHCKPHUIIINH, HO HE CIIOBO «PYCCKUI» (M MPOU3BOJIHBIE OT HETO).

58.4. IlpumenurensHo K noanyHKTy | myHkrta 4 crareu 1473 'K PO B
¢upMeHHOE HAaWMEHOBAHHME IOPHUAWYECKOTO JIMIIA HE MOTYT BKIIIOUATHCS TaKXKe
MOJIHBIE WJIA COKpPAILIEHHbIE HAMMEHOBAHUS MEXIOCYIApCTBEHHBIX COIO30B
(manpumep: CoapyxkecTBo He3aBUCUMBIX rocyaapcts, CHI).

58.5. TpeboBanus k pupMEeHHBIM HAUMEHOBAHUSIM KPEIUTHBIX OpraHU3aluit
onpenenensl Kak ctatbedl 1473 'K P® (k HMUM Takke NPUMEHSIIOTCS 3alpeTsl,
YCTaHOBJIEHHbIE ITYHKTOM 4 3TOM cTaThM), Tak U craThell 7 denepanbHOro 3akoHa
«O Gankax 1 6aHKOBCKOH 1€ATEIbHOCTHY, BBOASIILIEH JOMOJIHUTENbHBIE TPEOOBAHUS
K (UpMEHHBIM HAMMEHOBAHUSM YKAa3aHHBIX OpraHu3aIui.

58.6. Cmoppl O (QUPMEHHBIX HAUMEHOBAHMSX  IOJIBEIOMCTBEHHbI
apOUTpaXKHBIM CYy/1aM.

59. CornacHo nyHkrty 3 ctatbu 1474 I'K PO He nomyckaeTcsi HCOJIb30BaHUE
IOPUIMYECKUM JIMIOM (PUPMEHHOTO HAaUMEHOBAHHUS, TOXK/IECTBEHHOTO (PMPMEHHOMY
HAaMMEHOBAaHUIO APYTrOro HOPUAMYECKOrO JIMLA WM CXOJHOIO C HUM JO CTEIEeHH
CMENIEHUS, €CIM YKa3aHHbIE HOPUAMYECKHE JUIA OCYIIECTBISIIOT AHAIOTHMYHYIO
NeATEIbHOCTh U (PUPMEHHOE HAMMEHOBAHWE BTOPOro IOPUAMYECKOTO JMua ObLIO
BKJIIOYEHO B €AMHBIA TOCYJApCTBEHHBIM pEecTp IOpUAMYECKHX Jull (Haiee —
Peectp) panee, yeM pUpMEHHOE HAMMEHOBAHHE MEPBOT0 FOPUIUUECKOTO JIMIIA.

[Ipn nprMeHEeHUH NaHHOM HOPMBI CylaM HEOOXOAMMO YUYHUTHIBATh: 3aLIUTE
HOJUIEKUT UCKIIIOUUTENBHOE MpaBo Ha (MPMEHHOE HaUMEHOBaHHUE IOPUANYECKOTO
JIMIA, paHbllIe JPYroro BKIOUYEHHOTO B PeecTp, BHE 3aBUCUMOCTH OT TOT0, KAKOE U3
IOPUINYECKUX JIUI PaHbIIE NPUCTYIHIO K COOTBETCTBYIOLIEH JEATENBHOCTH.

60. Cynam ciienyetT UMETh B BUAY, 4TO B cuily nyHkTa 4 crateu 1474 T'K PO
TpeOOBaHME  MPEKPaTUTh  MCHOJb30BaHUE  (PUPMEHHOTO  HAMMEHOBaHUS,
TOKJECTBEHHOTO (PUpMEHHOMY HaMMEHOBAaHHUIO MPaBOOOIAaTeNsl WM CXOIHOIO C
HUM J0 CTENEHU CMEIICHMS, B OTHOLICHWH BHJIOB JESATEIBHOCTH, AHAJIOTMYHBIX
BUJIaM JICSITEIbHOCTH, OCYIIECTBIIEMbIM NpaBoo0iasaTeseM, U BO3MECTHUTH
npaBooOIaaTeNt0  MPUYMHEHHbIE ~ YOBITKM ~ MOXET  3aiBUTb  TOJIBKO
npaBooOianarens. Oprany, OCYHIECTBISIIOUIEMY TOCYJAPCTBEHHYIO PErMCTPAalUIO
IOPUANYECKUX JIMI, HA OCHOBaHMHU MyHKTA S5 ctatbu 1473 Komekca npenocTaBiieHO
paBo MPEABSIBUTH B CyJ TOJBKO HMCK O MOHYKJIECHWU K U3MEHEHHIO (PUPMEHHOTO
HAMMEHOBAaHHUA M TOJILKO B TOM cilydae, ecid (PUpPMEHHOE HauMEHOBaHUE
IOPUIMYECKOTO JIMIIa HE COOTBETCTBYET TPeOOBaHUSM MYHKTOB 3 wiu 4 3Toif
CTaThHU.

WupiM numaM mpaBo TpeOOBaHMS OT IOPUAMYECKOTO JIMLA MpeKpalieHUs
HapymieHus mnojoxxkennt maparpada 1 rtmaBer 76 'K P® Komekcom He
IIPEIOCTABIIEHO.

61. I[Ipu npumenennu ctateu 1475 I'K PO cygam HaIneXUT y4YUTHIBATh, YTO
OHa He HCKIouYaeT oxpaHy B Poccuiickoit ®deneparnuu mnpaBa Ha (QupMeHHOE
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HAaMMEHOBAaHHUE MHOCTPAHHBIX IOpUInYecKux Jull (cTaThs 8 [lapmkckoil KOHBEHIIMH
M0 OXpaHE MPOMBIIIIEHHOW COOCTBEHHOCTH).

IIpaBo Ha TOBapHBIH 3HAK M MPABO HA 3HAK 00CJIYKMBAHUSA

62. B cwiy nynkra 1 cratem 1484 I'K P® wuckirouuTensHOE IPaBo
UCIIOJIb30BAaHUSI TOBAPHOIO 3HAKAa MPUHAJICKUT JHIy, Ha HMS KOTOPOTO
COOTBETCTBYIOIINN TOBAPHBIA 3HAK 3apETUCTPHUPOBAH (TIPaBO0OOIIaIaTEIIIO).

CrnenoBaTenbHO, JUIy, HA UM KOTOPOTO 3apeTrMCTPUPOBAH TOBAPHBIN 3HAK,
HE MOXET OBbITh OTKa3aHO B €ro 3ammre (Jaxke B Ciy4yae, €ClIH B CYyJ
MPEACTABIAIOTCA JI0KA3aTeNIbCTBA HEMPABOMEPHOCTU PETUCTPALlMA TOBAPHOTO
3HaKa) 10 MPU3HAHUA MPEJOCTABICHUS MPABOBOM OXPaHbl TAKOMY TOBAPHOMY 3HAKY
HEJICHCTBUTEILHON B MOpPSAKE, NpeaycMoTpeHHoMm ctateerd 1512 T'K P®, umm
MPEKpAILEHHUs] MPABOBOM OXpaHbl TOBAPHOTO 3HAaKa B MOPSAKE, YCTaHOBJICHHOM
cratber 1514 Konekca.

Bwmecre ¢ Tem cyn BlpaBe OTKa3aTh JIMIY B 3alIMTE €ro MpaBa HAa TOBApPHBII
3Hak Ha ocHoBaHMM ctathbu 10 'K P®, ecnum mo marepuanam [ena, UCXOHAs W3
KOHKPETHBIX (DaKTUYECKUX OOCTOSTENIbCTB, JEUCTBUA IO TOCYJIapCTBEHHOM
pErucTpalyy COOTBETCTBYIOIIETO TOBAPHOIO 3HAKA MOTYT OBITh KBAJIM(DUIIMPOBAHBI
KaK 3710yIOTpeOJeHUE IPABOM.

63. CornacHo noanyHkry 6 nynkra 2 crateu 1512 I'K P® npenocrasnenue
IPaBOBOM OXpaHbl TOBAapHOMY 3HAKy MOXET OBbIThb OCHOPEHO W MPU3HAHO
HEJCHCTBUTEIbHBIM MOJHOCTHIO WM YAaCTUYHO B TEUEHHUE BCETO CPOKA JEHCTBHUS
IPABOBOM OXPAaHBbI, €CIIM CBSI3aHHBIE C TOCYJApPCTBEHHOU PErMCTpPalENd TOBAPHOIO
3HaKa JIEWCTBUSI TpaBOOOaAaTesiss TMpU3HAHBI B YCTAHOBJICHHOM TIOPSJIKE
3710YyTMOTpeOIeHHEM TPABOM JINOO HETOOPOCOBECTHOM KOHKYPEHIIUEH.

[Ipu paccMmoTpenun aen o0 ocrmapuBaHUM pelieHui PocmaTeHTa, TPUHSATHIX
M0 pe3ysibTaTaM PAaCCMOTPEHHUS BO3PaKEHUW IMPOTUB MPEAOCTABICHUS MPABOBOM
OXpaHbl TOBAPHOMY 3HAKY IO 3TOMY OCHOBAaHUIO, CyJlaM CJIElyE€T UMETh B BUIY, B
YaCTHOCTH, CJIEAYIOLIEE.

B cuny wactu 2 crareu 14 ®@enepanbHoro 3akona ot 26.07.2006 Ne 135-
O3 «O 3amure KOHKYpEHIMH» (Jajiee — 3aKOH O 3alllUTe KOHKYPEHIIMH) He
JIOMyCKaeTcsl HeI0OpOCOBECTHAsE KOHKYPEHIUs, CBsA3aHHAas C MPUOOpPETEHUEM U
UCIIOJIb30BAaHUEM UCKJIIOUMTEIBLHOTO TpaBa HAa CPEACTBA HWHAUBUAYATU3ALMU
IOPUIUYECKOTO JIMIIA, CPEACTBA MHAUBUAYATU3ALNH TPOAYKIIMH, PAOOT MU YCIYT.

Ucxons u3 yactu 3 crateu 14 3akoHa 0 3a1IMTE€ KOHKYPEHIIUH, TPUMEHIEMOMN
c yderoM ab3ama Broporo myHkTa 3 ctathu 1513 I'K PD, 3amHTepecoBaHHBIM
JuioM  (TO €CThb JIMIIOM, YbHM TIpaBa HAPYIICHBl aKTOM HEZ0O0POCOBECTHOM
KOHKYPEHIIMM) MOXKET OBITh TIOJJaHO BO3PAXKEHUE TMPOTHB MPEAOCTABICHUS
MPaBOBOM OXpaHbl TOBApPHOMY 3HAKy B CBA3M C TE€M, YTO JIEUCTBUA IO €ro
TrOCYJapCTBEHHOW PETUCTpAIlMU MPU3HAHBI HETOOPOCOBECTHON KOHKYpEHIEH (Ipu
3TOM TpU3HAHHE HEJOOPOCOBECTHOM KOHKYPEHIMEH TOJNBKO JCHCTBHM IO
MCIIOJIb30BaHUIO TOBAPHOI'O 3HAKA, HO HE MO €ro roCyAapCTBEHHOW PETUCTPALUM HE
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ABJISICTCSL OCHOBAaHUEM  OCHApUBAHUA IMPEIOCTABICHHUS IIPABOBOM  OXpaHbI
TOBApPHOMY 3HAKY).

Takoe BO3paKeHHWE TIOJACTCS C MPWIOKEHUEM K HEMY PEIICHUS
dbenepaapHOr0 aHTUMOHOIIOJIBPHOTO OpraHa O HapyIICHHH IIpaBoo0JIaiaTesieM
MOJIOKEHUM YacTu 2 cTaThk 14 3akoHa 0 3alIUTEe KOHKYPEHIIUH.

PocnaTteHT, MONMy4YHB COOTBETCTBYIOIIEE BO3PAKEHUE C MPHIOKEHHBIM K
HEMY PEIIEHUEM, TPU3HAET HEACHCTBUTEIBHBIM ITPEIOCTABICHNE PABOBOM OXPaHbI
TOBapHOMY 3HaKYy.

Pemenne PocnareHTta O Npu3HAHUKA HEAECHUCTBUTEIIBHBIM MPEIOCTABICHUS
IPaBOBOM OXPAaHbl TOBAPHOMY 3HAKY B CBSI3M C TEM, YTO JECHCTBUS, CBSI3AHHBIC C
perucTpanuell TOBapHOrO 3HaKa, ¢elepajbHbIM AHTUMOHOMOJBHBIM OpPTraHOM
MpU3HAHBI HEJO0OPOCOBECTHOM KOHKYpPEHIIMEH, HE MOXET OBbITh MpPHU3HAHO
HEJICCTBUTEIBHBIM 110 TMPUYMHE OTCYTCTBUS B JACHCTBUAX JIMIA HapYyIICHUU
AHTUMOHOIIOJIBHOTO 3aKOHOJIATEJIbCTBA JO OCIIAPUBAHUS M OTMEHBI PEIICHUS
dbenepadbHOIO AHTHMOHOIOJBHOTO opraHa. Ilpm 2ToM He HCKIIOYaeTcs
BO3MOXXHOCTh COCJIMHEHHUSI B 3asBJICHUM TPEOOBaHWM 00 OCIapuWBaHUW PEIICHUI
dbenepaabHOrO aHTUMOHOIOJBHOTO oOpraHa W PocmaTeHTa M MX COBMECTHOTO
pPacCMOTPEHHS.

Taxoke Ha/ISKUT YUYUTHIBATh, YTO CyJ Ha OCHOBAaHWHU TMOJIOKEHUH cTaThu 10
['K P® BnpaBe no coOOCTBEHHON MHUIIMATUBE, UCXOS U3 UMEIOIUXCS (PaKTHUECKUX
00CTOATENIbCTB, MPU3HATH B PAMKaxX PacCMOTPEHUs Jieia 00 OCrlapuBaHUU PELICHUS
Pocriatenta 00 oOTKa3ze B NPU3HAHUM HEACHCTBUTENIBHBIM MPEIOCTABICHUS
MPaBOBOM OXpaHbl TOBAPHOMY 3HAKY AEWUCTBHUS JIMIA [0 PETUCTPALMA TOBAPHOTO
3HAKa 3J0yNOTPeOIeHUEM MPAaBOM MM HEIOOPOCOBECTHOM KOHKypeHUuen. B atom
ciay4ae CyJ TNPUHAMAET PEIICHUE O NPU3HAHWUW HEIACUCTBUTEIBHBIM PEIICHUS
PocriarerTa u 00 00si3aHUM €r0 aHHYJIUPOBATh PETHUCTPAIIMI0 COOTBETCTBYIOIIETO
TOBapHOTO 3HAKA.

IIpaBo Ha KoMMepUeckoe 0003HAYEHHE

64. B cuny mnyukta 1 craren 1538 TK P® rwopuaudeckue mnuia,
OCYUIECTBJISIIOIIME  MPEANPUHUMATENIbCKYIO  JeATEIbHOCTh (B TOM  YHUCIHE
HEKOMMEpYECKHE OpraHu3allii, KOTOPHIM IMPaBO Ha OCYIIECTBICHHE TaKON
NESATEIbHOCTH TMPEJOCTABICHO B COOTBETCTBUM C 3aKOHOM HUX YYpPEIUTEIbHBIMU
JIOKyMEHTaMHu), a TaKKe MHANBUIYAJIbHbIE MPEANPUHUMATENIA MOTYT UCIOJIb30BaTh
JUISl UHIMBUIYaM3aIliy IPUHAJJIEKAITUX UM TOPTOBBIX, POMBITIUICHHBIX U JIPYTUX
npeanpusatuid (cratbst 132 Konekca) komMmepueckre 0003HaUEHUS, HE SBIISIOIINECS
(GbUpMEHHBIMU HAMMEHOBAHUSIMU U HE TOJIJISKAIINe 00s13aTeTbHOMY BKIIFOYEHHUIO B
ydpeauTenbHble JOKYMEHTHI U Peectp.

HckmounTenbHoe MpaBO HCIOJB30BAHUS KOMMEPUYECKOTO O0O3HaueHus Ha
ocHoBannu nyHkTa 1 ctateu 1539 'K PO nmpunamiexxut npaBoobiagaTento, eciu
Takoe 0003HaueHne 001a1aeT JOCTATOYHBIMU PA3INIUTEIbHBIMU IPU3HAKAMU U €TO0
ynoTpeOiaeHre mpaBoodiaagaTeneM Uisi WHANBUAYyAIU3AlMH CBOETO MPENNpPHUITHS
SBJISIETCSI U3BECTHBIM B IIpeJieiax OMpPEACIICHHON TEPPUTOPHH.
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B cBsi3u ¢ A3TUM cynaMm clielyeT YYUThIBaTh, YTO MPABO Ha KOMMEPUECKOE
0003HaueHNE HE BO3HUKAET paHEe MOMEHTa Hauyaja (paKTUYECKOrO MCIOJIb30BaHUS
TaKoro 0003HAYCHUS JIs1 MHIUBUTYAIIU3AIUU TPETPUSTHU.

65. ITo cmbiciy myHkTa 2 cratbu 1540 'K PO uckitounTtenbHOE MpaBoO Ha
KOMMeEpYECKOe 0003HaueHue npeKpaliaeTcs aBTOMATUYECKH, eciu
paBoo0JIaAaTeNh HE UCIIONIB3YET €r0 HEMPEPHIBHO B TEUCHHUE TO/1a.
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